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SUMMARY

The Board of Dispensing Opticians has primary responsibility for
regulating the practice of optical dispensing in Arizona. The duties of
the Board include evaluating applications for examination and licensure,
administering examinations, issuing licenses and enacting rules and
regulations concerning licensed dispensing opticians and registered

apprentice dispensing opticians.

Prior to 1979 legislative changes, the Board was comprised of five
dispensing opticians appointed by the Governor to serve five-year terms.
Legislative changes expanded Board membership to seven individuals; five

dispensing opticians and two members representing the general public.

The Board and its activities are funded through fees charged for
examinations and licenses issued. Ten percent of the fees received is
deposited in the State General Fund; the remaining 90 percent is used for
Board operations within the limits of an annual budget approved by the

Legislature.

Our review determined that the regulation of optical dispensing in Arizona
should be revised and substantially reduced. (page 9) In conjunction
with this finding, our review revealed that statutory changes are needed

if the Board of Dispensing Opticians is to be continued. (page 55)

Qur review also revealed that the examination process of the Board is

arbitrary and of questionable integrity. (page 23)

In addition, our review disclosed that improvements are needed in the

Board's complaint review process. (page 37)

Our review also disclosed that questionable procedures are used to license

dispensing opticians by credentials. (page 69)



Qur review revealed that improvements are mneeded in the Board's

record-keeping procedures. (page 77)

Finally, our review revealed that, although the Board of Dispensing
Opticians is in compliance with State law regarding public notice, some

improvements can be made. (page 85)

It is recommended that consideration be given to the following
alternatives:
1. Revise statutes to require licensure of contact lens dispensers

only.

2. Eliminate regulation of dispensing opticians and the Board of

Dispensing Opticians.

If regulation is continued, it is recommended that consideration be given
to the following:

1. A.R.S. §32-1682 be amended to allow acceptance of Opticians

Association of America (OAA) scores in Arizona in lieu of a

locally prepared examination.

2. The Board slow the frequency with which examination questions

currently are repeated.

3. The Board consider contracting with examination experts to assist

in the preparation of examination questions.

4. The Board establish and maintain better quality control of

examination questions and grading procedures.

5. Arizona Revised Statutes, Title %2, chapter 15.1, be amended as

recommended on page 66.
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10.

i1.

12.

13.

14.

15.

The Board of Dispensing Opticians establish specific procedures
for the investigation and resolution of complaints. These
procedures should meet the standards of a minimum investigation

cited by the Legislative Council.

Amend the statutes relating +to wunlicensed ©personnel to:
a) require them to register as apprentices, b) provide for
penalties if +they commit acts that are unlawful for license

holders, and c¢) define the duties of their supervisors, or
Abolish apprentice provisions and unlicensed exemptions.
Provide for the regulation of optical establishments.

Include penalties for statutory violations at a 1level

commensurate with other regulatory agencies.

Specifically define +those persons and entities subject to

regulation.

Provide the Board with the specific requirement to investigate

every complaint.

Provide the Board with enforcement responsibilities, including
the imposition of penalties against individuals found guilty of

providing substandard care or performing inappropriate functions.

The Board periodically review other states' requirements to keep

abreast of other states' statutes.

A.R.S. §32-1682, subsection D, be revised to allow OAA
examinations to be used in lieu of the Board's locally prepared
examinations to avoid a possible legal problem regarding use of

OAA examinations by other states.
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In addition, if regulation is continued, it is recommended that the Board:

l.

Establish a records management program to help ensure that its
records are adequate as required by State law. To implement
this, the Board should -

a. Request 1legal assistance in establishing procedures to
document legal actions 1in Board minutes and to maintain
those records necessary to support Board proceedings.

b. Follow recommended guidelines for a records management
program proposed by the records management center.

Ce Submit vrecords retention and disposal schedules to the
Director of Library, Archives and Public Records, along with
lists of essential public records, as required by A.R.S.
§41-1346.

Consider adopting the methods used by other Arizona regulatory
bodies to encourage public input and participation in the
promulgation of rules and regulations and development of
legislative proposals, and the recommendations presented by the
Attorney General and Ernest Gellhorn, former ASU College of Law

dean.

Send notices to licensees and apprentices at least annually to .

notify them of the year's scheduled meetings.

iv



INTRODUCTION AND BACKGROUND

The Office of the Auditor General has conducted a performance audit of the
Board of Dispensing Opticians, in response to a January 30, 1980,
resolution of the Joint Legislative Oversight Committee. This performance

audit was conducted as part of the Sunset review set forth in Arizona
Revised Statutes (A.R.S.) §§41-2351 through 41-2379.

Regulation of optical dispensing began in Arizona in 1956, with the
creation of the State's Board of Dispensing Opticians. At the time of its
creation, the Board was given the authority to examine, license and
regulate dispensing opticians for the purposes of helping to ensure the
competency of dispensing opticians and preventing conduct on their part

which would tend to harm the visual health of the public.

Most of the original statutes pertaining to the Board remained in effect
without major change wuntil 1979, when the following major changes
occurred: the authority (but not the requirement) to register apprentice
dispensing opticians, the addition of two public members to the Board and
the ability to apply to the court for injunctive relief in instances of

violation of appropriate statutes.

Currently the Board is charged with the following regulatory duties:

- Examination of prospective licensed dispensing opticilans,

- Licensure by examination, apprenticeship and reciprocity of
qualified dispensing opticians,

- Registration of those individuals who wish to become apprentice
dispensing opticians,

- Investigation and resolution of violations and complaints against
licensed dispensing opticians and suspected unlicensed activity,
and

- Promulgation of rules and regulations and proposals for statutory

amendment to protect the public effectively.



The Board is comprised of seven members, of whom five are licensed
dispensing opticians and two represent the consuming public. The
State Boards Administrative Office, Department of Administration,

provides clerical assistance to the Board.

The Board's budget remained stable from fiscal years 1976-77 through
1978-79, reflecting an unvarying level of Board activity. In fiscal
year 1979-80 the numbers of 1licensed dispensing opticians,

complaints received and hearings increased.

Table 1 contains a summary of selected actual and estimated workload
measures for fiscal years 1976-77 +through 1981-82. Table 2

summarizes the Board's receipts and expenditures for the same time

period.
TABLE 1
ACTUAL WORKLOAD MEASURES FOR THE ACTIVITIES OF
THE BOARD OF DISPENSING OPTICIANS FROM FISCAL
YEARS 1976-77 THROUGH 1979-80 AND ESTIMATED
MEASURES FOR FISCAL YEARS 1980-81 AND 1981-82
Actual Measures Estimated Measures
1976-77 1977-78 1978-79% 1979-80% 1980-81%* 1981-82%*
Applicants for examination 62 55 66 62 65 70
Examinations administered 59 55 63 118%* N/A N/A
New licenses issued 38 38 43 3Q%* 45 50
Licenses renewed 243 277 290 366 400 440
Complaints received 4 5 3 12 20 28
Informal hearings held 1 2 3 i2 18 22
Formal hearings held 4 1-2 1-2

* Source: Schedule 4 of the budget request from the Board for fiscal
years 1978-79 through 1981-82.
*%* Source: Interview with Board recording secretary, April 20, 198l.
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TABLE 2

ACTUAL FULL-TIME EQUIVALENT EMPLOYEES, RECEIPTS AND
EXPENDITURES FOR FISCAL YEARS 1976-77 THROUGH 1979-80
AND ESTIMATES FOR FISCAL YEARS 1980-81 AND 1981-82%

Actual Amounts Estimated Amounts
1976-77 1977-78 1978-79 1979-80 1980-81 1981-82
Number of full-time ** 5 S¥EE 5 5
equivalent positions
Receipts: _
Balance from previous
years $14,100 § 9,500 § 7,900%%** & 7 2500 $ 5,400 $14,300
Appropriation (90
percent of total
current year receipts) 7,700 8,200 8,900 10,900 22,500 24,700
Total $21,800 $17,700 $16,800 $18,100 27,900 $39,000
Expenditures
Employee salaries $ 2,700 $ 2,900 § 3,200 $ 5,200 $ 5,900 $ 8,900
Employee-related 200 200 200 500 500 700
Professional and
outside services 3,100 1,700 3,000 %,500 3,700 9,000
Travel:
In-State 600 1,300 1,500 3,500
Out-of-State 100 1,000
Other operating 1,000 1,100 1,600 2,100 2,000 2,600
Equipment 5,200 3,700 100
Total $12,300 $ 9,600 $ 9,600 $12,700 $1%,600 24,700
Surplus $ 9,500 $ 8,100 $ 7,200 § 5,400 $§ 14,300  $14,300

* Source: Schedule 4 of the budget request from the Board for fiscal

years 1978-79 through 1981-82.
*%¥ Not available

*¥%¥  Source: State of Arizona Annual Budget:

and Recommendations, 1979-80 and 1981-82.
*%%¥¥ Unreconcilable difference between beginning balance of 1978-79 and

surplus of prior year.

Legislative Staff Analysis



The Auditor General expresses gratitude to the members of the Board of
Dispensing Opticians and the employees of the State Boards Administrative
Office for their cooperation, assistance and consideration during the

course of the audit.



SUNSET FACTORS

Nine factors were reviewed to aid in the process of determining if the
Board of Dispensing Opticians should be continued or terminated, in

accordance with A.R.S. §41-2354, subsection D.

SUNSET FACTOR: OBJECTIVE AND PURPOSE
IN ESTABLISHING THE BOARD

The intent of the Legislature in establishing the Board of Dispensing
Opticians is stated in A.R.S. §32-1673, which grants the Board power to
"prescribe and enforce rules and regulations...which help to assure the
competency of dispensing opticians and prevent conduct on their part which
would tend to do harm to the visual health of the public.”

In addition, the Board has stated its goal to be "insuring...[to the
public] the highest possible quality of optical dispensing services."

Further, the Board recently outlined the following objectives:

Licensure - "...to continually license qualified
dispensing opticians.”

Continuing Education - "...to ensure that licensees
continue to receive education directly related to the
practice of optical dispensing."”

Consumer Complaints - "...to handle consumer complaints
within the limitations of our statutes.”

Regulation - "...to oversee the actions of the
licensees as required by [our statutes]...”



SUNSET FACTOR: THE DEGREE TO WHICH THE BOARD
HAS BEEN ABLE TO RESPOND TO THE NEEDS OF THE PUBLIC
AND THE EFFICIENCY WITH WHICH IT HAS OPERATED

The ability of the Board to respond to the needs of the public has been
impaired by unclear statutory authority and inadequate investigation of

complaints. (See pages 37 and 55 for reviews of these issues.)

The Board appears to be operating efficiently in that expenditures for
each licensee/registrant has remained at approximately $30.50 from fiscal
year 1977-78 +through 1980-81. During +this time, the number of
licensees/registrants increased from 315 to 392 (an increase of 24

percent).

SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD
HAS OPERATED WITHIN THE PUBLIC INTEREST

Regulation of dispensing opticians under current statutes and practices
appears not to be within the public interest. Our review revealed that:
1) risk to the visual health of +the public from the dispensing of
eyeglasses does not appear to warrant licensure, and 2) benefits of
regulating eyeglass dispensing do not outweigh potential adverse effects.
In addition, the manner in which +the Board prepares and administers
licensure examinations raises serious questions regarding the validity of
the entire process of regulating dispensing opticians. (See pages 9
and 23)

SUNSET FACTOR: THE EXTENT TO WHICH
RULES AND REGULATIONS PROMULGATED BY THE BOARD
ARE CONSISTENT WITH THE LEGISLATIVE MANDATE

The rules and regulations of the Board appear to be consistent with
legislative mandate within the constraints of current, unclear statutory

authority. (see page 55)



SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD

HAS ENCOURAGED INPUT FROM THE PUBLIC

BEFORE PROMULGATING ITS RULES AND REGULATIONS

AND THE EXTENT TO WHICH IT HAS INFORMED THE PUBLIC

AS TO ITS ACTIONS AND THEIR EXPECTED IMPACT ON THE PUBLIC

Qur review revealed that, although the Board complies with statutory
requirements regarding public notice concerning its regulatory activities,
improvements can be made. A survey by the Auditor General of licensed
dispensing opticians demonstrated that 55 percent of +the licensees
surveyed were not informed regularly of proposed Board actions. (see

page 87)

SUNSET FACTOR: THE EXTENT TO WHICH
THE BOARD HAS BEEN ABLE TO INVESTIGATE AND RESOLVE
COMPLAINTS THAT ARE WITHIN ITS JURISDICTION

Our review revealed that the lack of disciplinary action imposed by the
Board with regard to consumer complaints and Board-initiated complaints
raises serious questions regarding the Board's ability to regulate optical
dispensing effectively. In addition, the Board has not investigated
numerous complaints sufficiently or imposed sufficiently severe

penalties. (see page 37)

SUNSET FACTOR: THE EXTENT TO WHICH THE ATTORNEY GENERAL
OR ANY OTHER APPLICABLE AGENCY OF STATE GOVERNMENT

HAS THE AUTHORITY TO PROSECUTE ACTIONS

UNDER ENABLING LEGISLATION

The Board of Dispensing Opticians and the Attorney General are constrained
by unclear statutory authority in their ability to effectively regulate
the optical dispensing profession in Arizona, in that inadequate penalty
provisions and the presence of many occupational categories dimpede
effective regulation, there is no statutory provision for the regulation
of optical establishments, and most complaints are submitted against
optical dispensing personnel or organizatidns that are not regulated.

(see page 55)



SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD

HAS ADDRESSED DEFICIENCIES IN ITS ENABLING STATUTES
WHICH PREVENT IT FROM FULFILLING

ITS STATUTORY MANDATE

During the 1981 Legislative session, the Board proposed legislation to
amend its enabling statutes to allow, among other minor changes, licensure
examinations administered by the Opticians Association of America in lieu
of the State-administered examination. The proposed legislation was

defeated.

SUNSET FACTOR: THE EXTENT TO WHICH

CHANGES ARE NECESSARY IN THE LAWS OF THE BOARD
TO ADEQUATELY COMPLY WITH THE FACTORS

LISTED IN THIS SUBSECTION

Our review found that numerous statutory changes are needed for the Board
to comply more adequately with the factors listed in this subsection.
(see pages 9, 23, 37 and 55)



FINDING I

THE REGULATION OF DISPENSING OPTICIANS AND RELATED OCCUPATIONS SHOULD BE
REVISED AND SUBSTANTIALLY REDUCED.

Under Arizona law those persons who are 1licensed by the Board of
Dispensing Opticians may: 1) dispense eyeglasses, contact 1lenses,
artificial eyes and other optical devices on written prescription from a
licensed physician or optometrist, and 2) reproduce existing eyeglasses
or contact lenses without prescription. 1In addition, Arizcna law allows
both apprentice dispensing opticians and unlicensed optical dispensers to
perform similar functions under the supervision of a licensed dispensing
optician, optometrist or physician. Our review of the Board revealed that
the degree of regulation over dispensing opticians and related occupations
should be substantially revised and reduced in that:
- The potential risk +to +the consuming public regarding the
dispensing of eyeglasses does not appear to warrant licensure,
- A potential negative effect on +the economic well-being of the
public exists due to unnecessary regulation,
- Arizona 1is one of only 19 states that license dispensing
opticians, and
- The Dbenefits of 1licensure do not clearly outweigh potential

adverse effects.

Arizona Statutes

A.R.S. §§32-1671 through 32-1699 provide that licensed dispensing

opticians may: 1) dispense eyeglasses, contact lenses, artificial eyes
and other optical devices on written prescription from a licensed
physician or optometrist, and 2) reproduce eyeglasses or contact lenses

without prescription provided there is no change in the prescription.



The dispensing opticians law also allows two other categories of optical

dispensers to perform similiar functions under the direct supervision of a

licensed physician, optometrist or dispensing optician:

A.R.S. §32-1682 subsection E requires that "any person desiring
to work as an apprentice dispensing optician" must obtain a
certificate of registration <from +the Board. An apprentice
dispensing optician is defined by A.R.S. §32-1671 paragraph 1 as
"a person engaged in the study of optical dispensing under the
instruction and direct supervision of a dispensing optician,
physician or optometrist licensed in this state.”

A.R.S. §32-1691 exempts unlicensed optical dispensers from the
provisions of the dispensing opticians law, provided they work
under the direct supervision of, and exclusively for, a licensed
physician, optometrist or dispensing optician and do hot hold
themselves out to the public as a dispensing optician or

apprentice dispensing optician.

As of December 31, 1980, there were 383 dispensing opticians and 141

registered apprentice dispensing opticians in Arizona.

Evidence Demonstrates the Need to Reduce

and Revise Optical Dispensing Regulation

Our review revealed that the current degree of regulation does not appear

to be appropriate, given that:

Little evidence exists to support the contention that physical
harm can result from the dispensing of eyeglasses,

Sunset legislation audit reports from other states indicate a
possible degree of harm to the public from dispensing contact
lenses and artificial eyes, and

The benefits of licensing dispensing opticians do not clearly

outweigh any potential adverse effects.
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Licensing is the most extreme form of state occupational regulation. In

March 1978, the Council of State Governments* published Occupational

Licensing: Questions a Legislator Should Ask. In +this publication

licensing is defined as:

"...a process by which an agency or government grants
permission to an individual to engage 1in a given
occupation upon finding that the applicant has attained
the minimal degree of competency required to ensure
that the public health, safety, and welfare will be
reasonably well protected.

"Licensing makes it illegal for anyone who does not
hold a license to engage in the occupation, profession,
trade, etc., covered by the statute....”

According to the Montana O0ffice of the Legislative Auditor in its 1978

publication entitled Alternative Methods of Regulating Professions,

Occupations, and Industries, there are seven methods of state occupational

regulation.

These methods of occupational regulation range from the most extreme,
licensing, to the least extreme, no regulation. The appropriate method of
regulation for a particular occupation is dependent upon the severity of
potential physical or financial harm incompetent or unscrupulous
practitioners may inflict upon the general public. The more severe the
potential for harm is to the public, the more extreme the appropriate
method of state regulation. Conversely, the less severe the potential for
harm is to the public, the less extreme the appropriate ﬁethod of state

regulation.

The seven alternative methods of state occupational regulation are listed

below in order from the most extreme to the least extreme:

* The Council of State Governments is a joint agency of state
governments - created, supported and directed by them. It conducts
research on state programs and problems; maintains an information
service available +to state agencies, officials, and legislators;
issues a variety of publications; assists in state-Federal liaison;
promotes regional and state-local cooperation; and provides staff for
affiliated organizations.

11



Licensing

Practice
Restriction

Reserve of Title

Limited Statutory
Regulation

The granting by some government authority of a right
or permission to carry on a business or do an act
which would otherwise be illegal. The essential
elements of licensing are the stipulation of
circumstances and individual prerequisites under which
permission to perform an otherwise prohibited activity
may be granted and the actual determination of
permission in specific instances. The latter function
is generally an administrative responsibility and
includes rule-making authority by some entity.
Licensing may also create a mechanism for monitoring
an occupation or profession on an ongoing basis. This
may entail enforcement decisions made during complaint
adjudication, periodic inspections or investigations.
Licensing also provides a "police effect" over the
regulated profession, trade or industry.

Differs from licensing in that there is no need for an
interim body with the general authority to promulgate
rules and regulations, and no specific mechanism for
monitoring the profession, trade or industry on an
ongoing basis.

Any member of the public, who desires, could
participate in the regulated occupation. However, the
titles of ‘“certified," "licensed" or ‘“registered"

would be reserved by law for only those who have met
certain statutory requirements. The stipulation of
individual prerequisites would be set by the
legislature. Requirements such as examination or
education may be imposed. An administrative body
attached to a state agency or department may also be
necessary.

State regulation of an occupation via statutes which
specify certain requirements. Under this alternative,
the state would statutorily require an individual to
comply with certain measures to protect the public.
These measures include requirements such as bonding,
errors and omissions insurance, or a recovery fund
which would monetarily protect the public in the case
of harm or loss through erroneous actions.

12



Registration ~ Allows persons practicing in a profession, trade or
industry to register with the state, private or
professional association. This alternative provides
the public with a list of registered individuals but
provides no assurance of the competency of the

individuals. Nonregistered individuals may
participate in the regulated profession, trade or
industry.

Certification®* - Requires no state involvement. The profession, trade

or industry is responsible for certification
requirements and procedures. Certification acts as an
identification measure only, indicating that the
individual has complied with certain requirements.

No Regulation - No regulation by the state or direct regulation by the
profession, trade or industry.

Professional and Occupational

Regulation in Arizona

In Arizona 95 professional and occupational areas are regulated.
Practitioners in 81 (85 percent) of the professions and occupations are
licensed; 12 (1% percent) have reserved titles; and two (two percent) are
registered. Table 3 lists the type of regulation for each of these 95

professions and occupations.

* The Council of State Governments defines certification as a form of
regulation which grants recognition +to individuals who have met
predetermined qualifications set by a state agency. Only those who
meet the qualifications may 1legally use the designated title.
However, noncertified individuals may offer similiar services to the
public as long as they do not describe themselves as "certified."” For
our purposes we have classified this method of occupational regulation
as "Reserve of Title."

13
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~LICENSU

lental Hygienist
Tental Laboratory Technician
Tentist

Lenturist

Poctor of Medicine
Entalmer

Yrngineer

Finger Waver
Funeral Director
Geologist

Hair Stylist
Manicurist
haturopath
Cptemetrist
Osteopath Physician and Surgeon
Pramacist
Prarracist Intern
thysical Therapist
Podiatrist
Re=zistered Nurse
Veterinarian

~REGISTRATION-
tudent Intern or Resident**

-RESERVE OF TITLE-
Assayer
Certified Public Accountant
Cosmetologist****
Physician's Assistant
Practical MNurse
Psychologist
Pudlic Accountant
Surveyor
Teacher, Administrative Officer

mesulqr
BNy
Agriculture Pest Con%irol Advisor
Ambulance Jervice
Boxirg and Wrestling Personnel
Cenetery Broker
Cemetery Salesman
Citrus Broker
Citrus Commission Merchant
Citrus Dealer
Citrus Packer
Citrus Shipper
Collection Agencies
Contractor
Court Reporter
DISPENSING OPTICIAN
Egg Dealer
Egg Manufacturer
Egg Producer
Escrow Agent
Hay Broker or Dealer
Hearing Aié Dispenser
Insurance Agent
Insurance Adjuster
Insurance Broker
Insurance Solicitor
Heat Processor, Wholesaler or Jobber
Midwife
Manufactured Housing
Broker
Dealer
Installer
Manufacturer
Hortgage Broker
Motor Carrier Transportation Agent***
Motor Vehicle Dealer and Wrecker
Motor Vehicle Operator and Chauffeur
Polygraph Examiner
Polygraph Intern
Private Investigator
Private Security Guard Service
Private Security Guard
Private Technical or Business School
Private Technical or Business School Agent
Professional Driver Training School
Instructor*****
Public Weighmaster
Racing Officials and Personnel
Radiologic Technologist
Real Estate Broker
Real Estate Salesman
Securities Dealer and Salesman
Structural Pest Control
Structural Commercial Application
Taxidermist
Trapper and Guide
Weight and Measure Serviceman
Weights and Measures Service Agencies

~REGISTRATION-
APPRENTICE DISPENSING OPTICIAN
-RESERVE OF TITLE-
Ambulance Driver and Attendant
Fmergency Medical Technician
Public School Teacher, Administrative Officer

*  watster's Seventh New Collegiate Dictionary defines a profession as: “a calling

requiring speciallized knowledge ana often long and intensive academic

preparation.”

- n
registering.
**®  Repealed effective July 1,
EERE
A2 XX

Student interns or residents must meet minimun requirements in addition to

Cosmetologists practicing without conpensation have a reserved title.
Must bte licensed only if compenszation is received for the service.
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Little Evidence of Physical Harm

During the five-year period between January 1, 1976, and December 31,
1980, the Board received only 96 complaints. Of these, only five involved
allegations of possible visual harm. Of these five, three involved the
dispensing of eyeglasses. An analysis of these complaints revealed that
all three were initiated against an optical company and that optical
companies are not subject to regulation under the dispensing opticians

law. (see page 65) Following is a description of these complaints:

CASE 1

The complainant alleged that the optical company was taking an excessive
amount of time to provide her with the eyeglasses she had ordered. The
possibility of visual harm was alleged in that the complainant had "the

beginning of a cataract" and the lack of eyeglasses was causing her

"considerable strain and inconvenience." Board records indicate the
optical company delivered the glasses approximately four months after they
were ordered. However, Board files contain no record of the final

disposition of the complaint.

CASE 2

The complainant requested a refund from an optical company for
unsatisfactory glasses. The complainant stated in a letter that the
optical establishment did not fill her prescription for eyeglasses
correctly. When she tried to use the glasses, she "had to return them
because they blurred and distorted my vision, caused headaches and painful
eyeballs, as well as the danger of my falling, as I walk with some
difficulty."”
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The complainant further explained:

"In filling my prescription, [the optical company)
failed to use the correct base curve, as was found to
be the case when 1 returned to my ophthalmologist to
get the prescription checked....Reexamination proved
the prescription to be correct, and [the
ophthalmologist] stated the base curve had been changed
at the laboratory. He notified [the optical company |
to that effect.”

Further, the complainant indicated that the optical establishment claimed

it was unable to fill her prescription "with the correct base curve."

Board records indicate the complainant received a refund for the glasses

from the management of the optical company.

CASE 3

Complainant reported that his eyes and face became irritated due to poor
quality frames sold to him by the optical establishment. In a letter to
the Board the complainant wrote:

"Last year I bought a pair of gold [rim] glasses from
[the optical establishment]. I have had all kinds of
trouble since wearing these gold [rimJ glasses....

First my eyes were sore and red - I had to go to an eye
specialist from wearing the [store's] glasses. I have
never had eye trouble before. Also the gold has worn
off around the [rim] of the glasses. Into my skin
causing an infection of my face. Also my eyes were
constantly drritated and I had to purchase two
expensive prescriptions from the druggist because of
the damage from the glasses."

Board records indicate the optical company offered the complainant a new
pair of glasses at no cost. However, Board files contain no record of the

final disposition of the complaint.
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COMMENT

The above complainants made allegations of harm that appear to be minor in
nature.* The remainder of the consumer complaints filed with the Board
regarding eyeglasses dealt with complainants inconvenienced because of

unacceptable product or service quality.

No Evidence Of Harm Nationwide

According to a Legislative Council memorandum dated November 21, 1980,%*
its staff was unable to locate a court case "...in which a court was
presented with questions regarding the competency of an optician or a
cause of action by a person allegedly harmed by the conduct of an

optician,"” either in Arizona or nationwide.
Furthermore, four of five states that have issued Sunset legislation audit

review reports concluded that no significant health hazard was posed by

the dispensing of eyeglasses.

Specifically, Sunset legislation reports from Alaska, Connecticut, North
Carolina and Vermont recommended that regulation of optical dispensing
practitioners be terminated or substantially reduced. Each of the four
reports cited lack of evidence of physical harm due to the dispensing of

eyeglasses as a reason for their recommendation.

* The subject of visual harm from the dispensing of contact lenses
appears on page 19. '
** Appendix I contains this memorandum.
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The Vermont report stated:

"This conclusion [that no significant health hazard
exists due to opticians dispensing eyeglasses] was
supported by the Federal Trade Commission lawyer...,who
has headed the FTIC studies on opticians and
optometrists. [The FTC 1awyer] stated that accidental
falls are the leading cause of injury among the aged,
and that uncorrected vision defects are the cause of
over half of these accidents. These uncorrected vision
defects however are more likely to be due to the
unavailability of eyeglasses for the low income elderly
because of higher cost of spectacles in licensed
states, rather than improper dispensing. The problem
of unavailability, he states, 1is more prevalent than
the problem of harm vresulting from poorly fitted
eyeglasses in unlicensed states. He stated, '(the)
very rare instances where it (improper fitting) can
have a demonstrated impact is more than offset by the
majority of cases where there is a negative impact by
decreasing consumption'."¥

Few States Deem Eyeglass

Dispensing Worthy of Regulation

Further evidence of the lack of harm associated with dispensing eyeglasses
is that few states regulate dispensing opticians. Arizona is one of only
19 states that license dispensing opticians. Thirty states (60 percent)
do not regulate them. One state, California, licenses optical businesses,

but not individual dispensing opticians.

However, it should be noted that of the other 18 states which license
dispensing opticians, a number have statutory provisions which are
stricter than those in Arizona.** Specifically:
- Eight states define additional or separate requirements for
licensure to fit contact lenses,
- Three states do not allow dispensing opticians to fit contact
lenses,
- Six states require apprenticeship before licensing, and
- Nine states do not allow unlicensed persons to perform functions

gimilar to those of licensees.

* "Sunset Review of the Board of Examiners of Opticians to the Vermont
General Assembly," Legislative Council Staff, November 1980.
** See page 76 regarding licensing requirements in other states.
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Possible Negative Effect on Economic Well-being

of Public from Unnecessary Regulation

Studies concerning the effect of regulation on the pricing of eyeglasses
indicate that regulation of the optical industry and related professions
and occupations appears to increase the price of eyeglasses. One study,
conducted in 1975 by Lee and Alexandra Benham of Washington University,
regarding the effect of professional regulation on the pricing of

eyeglasses, concluded that:

"[Plrices appear to be 25 to 40 percent higher in the
markets with greater professional control. These
higher prices are in turn associated with a significant
reduction in the proportion of individuals obtaining
eyeglasses during a year."

A study by the Federal Trade Commission (FTC) in 1980 found similarly
that, in states which restrict commercial practice, prices for eye
examinations and eyeglasses are substantially higher than in states in

which no such restrictions exist.*

Possibility of Physical Harm through Dispensing

of Contact Lenses and Prosthetic Devices

OQur review disclosed an apparently greater potential for physical harm
from the dispensing of contact. lenses and prosthetic devices (such as
artificial eyes) than from the dispensing of eyeglasses. Three of the
four states whose Sunset legislation audit reports recommended termination
or reduction of regulation related to eyeglass-dispensing,** indicated a
need for regulation of prosthetic device and/or contact lens dispensers.
Specifically, the Connecticut and Vermont reports pointed out the
possibility of physical harm resulting from the fitting of contact lenses
and prosthetic devices, and the North Carolina report mentioned the
possibility of physical harm resulting from the fitting of contact

lenses. The Connecticut report stated:

Commercial practice restrictions are defined in the FTC study as
"restrictions imposed primarily on optometrists and opticians which
limit the ability of those professionals to work for 'for-profit'
corporations, restrict the number of offices which they may operate,
limit the locations at which they may practice...,or prohibit the
use of a trade name.”

*%® See page 17 regarding the reports from other states.
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"Data assembled by the committee and staff strongly
indicate there exists no clear and present danger to
the public health and safety in +the preparation,
fitting and dispensing of eyeglasses. There does
exist, however, a potential danger to the public in the
improper fitting and dispensing of contact lenses and
prosthetic devices. A poorly fit contact lense can
cause corneal abrasion or restrict the oxygen-carrying
tear flow to the surface of the eye. In the extreme,
this situation would create an abnormal growth of blood
vessels within the eye and could ultimately affect
vision. Similarly, an improperly fit or unsanitary
prosthetic device has +the potential for infection
and/or irritation to the wearer."¥

Although Legislative Council found no court cases nationally regarding
rhysical harm resulting from the fitting of optical devices by dispensing
opticians, our review of complaints received by the Board did disclose one
instance of a complaint requiring emergency hospital care due to improper
fitting of hard contact lenses by a licensed dispensing optician.¥*¥* 1In
addition, our review revealed a complaint alleging inflammation of the

eyes due to unsatisfactory soft contact lenses. (See Case IV, page 46)

Benefits Of Licensure Do Not Clearly

Outweigh Any Potential Adverse Effects

We were unable to document clear evidence of benefit to the pﬁblic
resulting from licensure by the Board of dispensing opticians in that such
regulation, as it presently exists, duplicates the activities of the
Better Business Bureau (BBB). 1In addition, the Board appears to be less

widely known to the public than the BEB.

*¥ "Sunset Review: Commission of Opticians," Legislative Program Review
and Investigations Committee of the Connecticut General Assembly.
Vol. I-6, January 1, 1980.

*¥*¥ The absence of a Board investigation into the complaint and inadequate
Board records preclude a determination of +the validity of this
complaint.
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Duplication of Services Rendered

by the Better Business Bureau (BBB)

The BBB receives an average of three times as many consumer complaints
regarding optical dispensing each year as the Board of Dispensing
Opticians. In the three-year period from January 1, 1978, to December 31,
1980, the BBB received 95%* consumer complaints, or an average of
approximately 32 consumer complaints a year. However, in the five years
from January 1, 1976, to December 31, 1980, the Board received only 51
consumer complaints, an average of approximately ten each year. In
addition, the BBB disposes of its complaints in a comparable manner as the
Board. Table 4 summarizes the number and disposition of complaints by the
BBB and the Board.

TABLE 4

SUMMARY OF DISPOSITIONS OF CONSUMER COMPLAINTS
REGARDING OPTICAL DISPENSING BY THE BBB DURING
1978-1980 AND BY THE BOARD DURING 1976-1980

Complaints Received By

Disposition BEBB Board
Percentage Percentage
Number Of Total Number Of Total
Reparation (replacement or refund) 54 59.3% 20 39.3%
Other action (other voluntary
adjustments) 12 13.2 0 0

Complaint dismissed 21 25.1 18 353
In process on December 31, 1980 0 0 4 7.8
No record of action 4 4.4 9 17.6

Totals 91¥ 100.0 51 100.0

*¥  Four of the 95 BBB complaints also appearéd in the Board files. These
complaints were removed from the BBB tabulations to avoid duplication.
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As shown in Table 4, reparation was the most frequent disposition for both
the Board (39 percent) and the BBB (59 percent). Thus, the BBB disposed

of complaints in a manner at least comparable to the Board.

It should be noted that while reparation may be an appropriate disposition
of complaints by the BBB, reparation is not a statutorily allowed
complaint disposition by +the Board. Statutorily required procedures
notwithstanding, Board practice has been to pursue reparation in place of
investigation of ©possible disciplinary action arising from consumer

complaints regarding product or service quality.*

CONCLUSION

Regulation of dispensing opticians and related occupations should be
substantially reduced because: 1) the risk to the visual health of the
public from the dispensing of eyeglasses does not aﬁpear to warrant
licensure, and 2) benefits of regulating eyeglass dispensing do not

outweigh potential adverse effects.

RECOMMENDATI ON

It is recommended that consideration be given +to the following
alternatives:
1. Revise statutes to require licensure of contact lens dispensers

only.

2. Eliminate regulation of dispensing opticians and the Board of

Dispensing Opticians.

If continued regulation is chosen, +the statutory changes detailed on

page 66 should be considered.

* See Finding III on page 37.
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FINDING II

THE EXAMINATION PROCESS OF THE BOARD OF DISPENSING OPTICIANS IS ARBITRARY
AND OF QUESTIONABLE INTEGRITY.

Persons wishing to be licensed as dispensing opticians in Arizona, unless
they have been licensed by Georgia, Massachusetts, Nevada or Virginia,
must pass an examination prepared and administered by the Board. Our
review of the Board's examination process revealed that: 1) the Board has
graded answers to certain examination questions arbitrarily and
inequitably, and 2) the manner in which +the Board prepares and
administers examinations raises serious questions regarding the validity
of the entire process. As a result, it appears that the Board has not
treated all license applicants equitably, and legislative intent regarding

the testing of an applicant's knowledge is not being met.

Statutory Requirements

A.R.S. §32-1682*% states, in part, that a written and practical examination

shall be administered to license applicants:

"D. The board shall give a written and practical
examination to all applicants, except for applicants
who qualify by vreciprocity, as provided in §32-1683,
paragraph 6, subdivision (a), to assist it in
determining whether an applicant has acquired the
minimum basic skills required for optical dispensing.
The board may prescribe such reasonable rules and
regulations relating to the examination of applicants
as may be deemed necessary for the performance of its
duties."

* Appendix II contains applicable State laws.
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Arizona Administrative Rule R4-20-02,% promulgated by the Board, further
specifies that the Board's written examination shall consist of four
sections, each containing one of the following subject areas:

1. Ocular anatomy, physiology and anomalies,

2. Geometric optics,

. Ophthalmic laboratory, and

4. Contact lenses.

The Board's practice for at least the past five years has been to include
in the written examination 20 multiple choice questions for each of the

four sections.

The Rule also requires that a practical examination be administered,
consisting of a test for "measuring optical devices such as eyeglasses and
contact lenses, interpupilary distance and corneal curvature." The same
rule requires that a minimum score of 75 percent be achieved on each of
the four written examination sections and on the practical examination.
In addition, the Board is required to administer an examination "not less

than twice a year."
Applicants are allowed to repeat an unlimited number of times the portions
of the examination they failed. However, for each retake after the second

failure the applicant again must pay the $50 filing fee.

Analysis of Questionable

Grading Procedures

Our review of examination grading practices consisted of a
question-by-question analysis of every individual examination administered
by the Board in the four separate examination sittings during 1979 and

1980. The following procedures were used:

*  Appendix III contains applicable rules.
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- Comparison was made of: 1) original answers marked by
examinees, 2) the correct answers according to the Board's
examination key, and 3) the answers graded as correct and
incorrect on the answer sheets.

- Exceptions in grading were noted from the above comparison, such
as: 1) credit given for more than one answer on a question, and
2) questions not graded according to the keys.

- Questions for which the Board allowed more than one answer were
submitted, along with each possible answer choice to a professor
of ophthalmology from the University of Arizona for review and
analysis.

- The professor was requested to select the correct answers and

comment on the validity of the questions and their answers.

During the calendar years 1979 and 1980, the Board administered 192
individual examinations during four separate examination sittings. of
these 192 individual examinations:

1. Grading changes were made arbitrarily on 25 examinations,*

2. Grading changes were not applied equally +to all 1license

applicants, thus adversely affecting 62 examinations,¥* and

3. Three examinations were not graded in accordance with the

examination keys.

Arbitrary Grading Changes

Our review of every written examination in 1979 and 1980 disclosed that
the Board arbitrarily regraded 2% applicants' tests. As a result, eleven
applicants passed examination sections they otherwise would not have

passed were it not for the regrading.

* Since individual applicants are allowed to repeat the examination an
unlimited number of times at later sittings, the numbers in 1. and 2.
above represent duplicated counts. The actual number of individuals
involved is 23 for 1. and 53 for 2.

25



According to the University of Arizona ophthalmology professor, only one
correct answer exists for four of the five questions involved in the
regrading. The other question was so "poorly worded" that it should have
been eliminated from the examination. Table 5 summarizes the results of

%

our review of these five questions.

TABLE 5

REVIEW SUMMARY OF SELECTED EXAMINATION
QUESTIONS* USED BY THE BOARD OF DISPENSING
OPTICIANS DURING 1979 AND 1980%%*

Answer Correct Answer
According to Answers Allowed as Identified
Question Original by Board by U of A
Reviewed Examination Key as Correct Ophthalmologist
1 d a, b, d, e Unclear question/
' should be eliminated
2 a a, b, c, e a
3 d a, b, ¢, d, e d
4 c b, c, d c
5 d a, d d

As shown in Table 5, the Board inappropriately accepted from two to five
answers as correct for +the five questions reviewed. Further, the
ophthalmologist who reviewed the examinations considered one of the five

questions unacceptable.

It should be noted that the Board originally graded the test questions
shown in Table 5 according to their respective keys, but later changed the
answers originally marked as incorrect to correct. Thus, the changes
summarized in Table 5 represent deliberate decisions by Board members.
Table 6 summarizes the dimpact of +the Board's practice of regrading

examinations during 1979 and 1980.

* Answers were multiple-choice, with five identified possible answers
labeled a through e.

*% On June 10, 1981, a Board member stated that four of these five
questions had been eliminated from the question pool since the
December 1980 sitting. The other questions had been changed so that
only one answer could be regarded as correct.
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TABLE 6

SUMMARY OF THE IMPACT OF THE BOARD'S PRACTICE
OF REGRADING EXAMINATIONS DURING 1979 AND 1980

Number of
Candidates Who

Passed the
Number of Number of Examination
Examination Question Instances Candidates Because
Date Regraded of Regrading Affected of Regrading
June 1979 1 9 T* 1
December 1979 None 0 0 0
June 1980 2 and 3 18 11 7
December 1980 4 and 5 1 5 3
Totals 34 23 1l

As shown above, during 1979 and 1980 the Board regraded 34 questions
involving 23 applicants (eleven applicants had more than one question
regraded), which resulted in eleven candidates receiving passing scores

they otherwise would not have received were it not for the regrading.

Grading Changes Were Not

Applied Consistently

Qur review also revealed that when the Board regraded an answer on one
examination question, other applicants who responded similarly were not
regraded. This inconsistent grading occurred 79 times in 1979 and 1980.
This inconsistency resulted in one candidate's not passing an examination
section that he otherwise would have passed had he been given credit for

an answer the Board had accepted as correct from other candidates.

Table 7 summarizes the impact of +the Board's inconsistent regrading

practices during 1979 and 1980.

*¥ Two applicants involved in the regrading who took the examination in
June 1979 took a different examination section in June 1980, which the
Board also regraded. To avoid duplication, audit staff reduced by two
the Number of Candidates Affected for June 1979.
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TABLE 7

SUMMARY OF THE IMPACT OF THE BOARD'S
INCONSLSTENT REGRADING DURING 1979 AND 1980

Number of Number of Number of
Instances Examinations Candidates Who
in which on which a Number of Would Have
a Candidate Candidate Did Candidates Passed an
Did Not Not Receive Who Did Not Examination
Receive Credit Credit for Receive Credit Section Had
for an Answer an Answer for Answers They Been Given
Accepted Accepted Accepted as Credit for an
as Correct as Correct Correct from Answer Accepted
Examination from other from other other as Correct from
Date Candidates Candidates Candidates other Candidates
June 1979 T 7 7 0
December 1979 0 0] 0 0
June 1980 57 41 B2¥* 0
December 1980 15 14 14 1
Totals 79 62 53 1

As shown above, the Board was inconsistent in regrading questions 79 times
on 62 examinations involving 53 individuals during 1979 and 1980. These
62 examinations represent 32 percent of the +total 192 examinations
administered in that period. Ultimately, the grading inconsistencies

caused one individual to fail an examination section.

Grading Did Not Always Agree

with Examination Keys

Qur review of the 1979 and 1980 examinations also disclosed that three
examinations were graded incorrectly in that the marked answers did not
agree with the examination key. Although these grading errors appear to
be only Board oversight, one candidate did pass an examination section

because of the misgrading.

* Since individuals can repeat examinations an wunlimited number of
times, the 62 examinations upon which a candidate did not receive
credit for an answer accepted by the Board as correct from other
candidates involved 53 individuals.
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Grading Practices Raise

Serious Legal Questions

According to the Legislative Council in a memorandum dated May 20,

1981,*

a State licensing board is responsible for fair and consistent examination

of license applicants:

Further,

"The Board as the administrator of the examination and
licensing process has the responsibility to administer
examinations to ensure the fair and <consistent
application of examination requirements. Fundamental
fairness dictates that credit be extended to all
applicants who responded similarly to the same
question.”

Legislative Council cited possible problems of due process and

equal protection in cases of unfair or inconsistent grading:

"A state cannot exclude a person from the practice of
an occupation in a manner, or for a reason, that
contravenes the due process clause of the Fourteenth
Amendment....

"Similarly, equal protection requires that different
treatment of persons similarly situated be justified by
an appropriate state interest. We fail to see on the
facts provided an appropriate state interest in the
differing treatment accorded by the board to applicants
for licensure as dispensing opticians.

"The grading practices described raise serious

questions concerning the effectiveness of the board's

examination procedures to determine competency and

proficiency of applicants. The dual purpose of

determining competency of license applicants and

protecting the public against unqualified professionals

is not served by designing test questions in which four

out of five possible answers are correct. The board's
procedure for exam question development and exam
grading should be <closely reviewed to ensure that
public purposes are being served and that license
applicants are being fairly treated." (Emphasis added)

*  Appendix IV contains a copy of this memorandum.
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Questions Regarding the Validity

of the Entire Examination Process

The Board is required by State law to administer its own examination for
licensure to applicants who de¢ not qualify for comity.¥ Our review of the
Board's localliy developed examination and its administrative procedures
raises seriocus questions regarding the validity of the licensure process
in that: 1) the Board has failed to provide for adequate preparation,
administration and storage of its examinations, and 2) the preparation
and grading of specific examination sections are the responsibility of

Board members who may not be qualified to perform those functiouns.

Lack of Adequate Preparation and

Administration of Examinations by the Board

Qur review of the Board's preparation and administration of examinations
revealed problems concerning the currency, validity and integrity of the
examination process. The Board's established policies with regard to the
preparation and administration of written examinations are as follows:

- Twenty questions for each of the four written sections are
selected by the Board from a pool of examination questions
established over approximately 20 years.

- The pool consists of approximately 50 to 70 questions for each of
the four written examination sections.

- The examination questions were developed by individual Board
members.

- An examination question to which fewer than approximately 50
percent of the applicants respond correctly is rejected by the
Board for use in future examinations.

- Questions are not to be repeated from one examination to another
sooner than the third consecutive examination following its use.

- An applicant who fails the examination may review orally with a
Board member those questions missed, the answers they marked

incorrectly and the correct answers.

*  See footnote on page 69 for a definition of comity.
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- An applicant who fails the examination may repeat it at the next
sitting and at any number of sittings thereafter.

- According to a Board member, one applicant challenged an answer
for which he received no credit. He was given credit for the
question even though the Board thought that it was only remotely

possible that his answer was correct.

Our review revealed serious deficiencies as a result of these policies and
actual practices in that:
- New examination questions have not been added to the pool of
questions for the past three years,
- Answers to questions they missed are accessible to applicants
failing examinations,
- Applicants may take the licensure examination repeatedly, and
- Contrary to Board policy, in 1979 and 1980 identical questions
from the four sections of the written examination were repeated
in the same section at the next examination sitting 22.5 percent
of the time.

Taken together, these facts demonstrate that: 1) an applicant has easy
access to examination questions and their correct answers, and 2) because
of question repetition, an applicant may improve his score without

necessarily increasing his level of knowledge.

Problems with Examination Storage

The Board retains one copy only of examination questions and one copy of
each examination that has been administered since 1973. Further, the
questions and examinations are stored in the home of the Board's recording
secretary. Such a policy could cause problems in the event of an
emergency or if the single copy of the examination or questions were

destroyed accidentally.
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Questionable Board Procedures for Developing

and Grading the Dispensing Opticiasnms Examination

The Board is required by statute to prepare and administer an examination
for licensure to applicants who do not qualify by comity. Although the
Board attempted to promulgate a rule in October 1980 allowing the
examination given by the Opticians Association of America (OAA) to be used
in lieu of its own examination, the Attorney General opined that State law
precluded the Board from enacting the rule. A.R.S. §32-1682.D states, in
part:

"The Board shall give a written and practical

examination to all applicants, except for applicants

who qualify for reciprocity..."”
Legislative Council, in a memorandum dated November 21, 1980,% agreed with
the Attorney General in this matter, stating that the Board cannot allow
an examination prepared and administered by an outside source, such as the

OAA, to be used in lieu of the examination which the Board prepares and

administers locally:

"Administration and grading of an examination by (an
organization other than the Board) would be an invalid
delegation of a duty imposed upon the Board by statute.

"A provision that the Board 'shall give' a written and

practical examination to all applicants, with the

specific exception of applicants holding licenses from

other states having requirements substantially

equivalent to those of this State, imposes a mandatory

duty upon the Board to give an examination to such

applicants.”
The process by which the Board prepares and administers its written
examination relies heavily on the ability of Board members to: 1) prepare
examination sections that are valid tests of an applicant's knowledge,
and 2) correctly and equitably award points to applicants. Individual
Board members may not possess such ability or the expertise to perform
these functions, especially since they have not received specific training

or education.

*¥  Appendix V contains a& copy of this memorandum.
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It should be noted that from 1973 through 1975 the Board used staff from
Pima Community College to0 prepare examination questions. However,
according to a former Board chairman, the practice was discontinued
because the failure rate was much higher when the college-developed

examination questions were used.

A Study of Professional and Occupational Licensing in California,

-published in 1977, cited a national authority on occupational 1licensing

who explained the problems of locally developed examinations:

"According to Benjamin Shimberg of the Educaticnal
Testing Service and author of several studies on
occupational licensing, a source of many problems
afflicting the examination process of licensing boards
is the fact that:

'Board members have taken it upon themselves to develop
and administer examination without any training for the
task and without outside help'." (Emphasis added)

The study identified problems regarding Board-prepared examinations; the

quality and appropriateness of the questions:

"Even more vexing problems exist with regards to the
actual content of the examination. The material
content of the exam ought to be limited to those types
of questions that may be shown to have pertinency to
the professed goals of licensure.

"There have been cases cited by critics to indicate
that some boards ask questions which bear no relation
to public welfare except by the most generous expansion
of logic. Illustrative of +this category are board
examinations which test an applicant's knowledge of the
custom, history or theory of the occupation and which
require essays on esthetics or any understanding of
helpful business methods."

According to Mr. Shimberg, the problems of Board-prepared examinations
could be avoided if boards relinquished the Jjob of designing tests to
outside experts or used one of the national testing programs developed by

many trade and professional associations.
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Descriptions of the Opticians

Association of America (OAA) Examinations

Two divisions of 0OAA each prepare an examination for the certification of
dispensing opticians. One division, the American 3Board of Opticianry
(ABO) has prepared an examination which covers general optical dispensing,
while the other division, the National Contact Lens Examiners (NCLE), has
prepared an examination for proficiency in contact lens dispensing. Both
examinations are administered by the Educational Testing Service (ETS)
and, according to the director of government relations for OAA, both are

given twice annually.

According to a survey by the Auditor General of states other than Arizona
which require licensure of dispensing opticians, as of March 1981, eight
of the 18 states accepted passage of one or both OAA examinations as
either partially or completely <fulfilling the written examination
requirement for licensure. Table 8 lists the states accepting the OAA

examinations as of that date.
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TABLE 8

USAGE OF OAA EXAMINATIONS BY STATES WHICH
LICENSE DISPENSING OPTICIANS AS OF MARCH 1, 1981

Accepts Accepts Accepts
State ABO Exam NCLE Exam Neither

Alaska X X
ARIZONA
Connecticut
Florida
Georgia

Hawaii
Kentucky
Massachusetts
Nevada

New Jersey

New York

North Carolina
Ohio* X*
Rhode Island X
South Carolina
Tennessee
Vermont
Virginia
Washington

b4 P4
>4 4 e
e la! P44 M R Rl ]

ol
kgl

Totals 8 2 il

As illustrated in Table 8, 44 percent of the states other than Arizona

which license dispensing opticians use the national examinations.

CONCLUSION

The Board of Dispensing Opticians has failed to maintain an adequate and
equitable examination process. The Board has incorrectly, arbitrarily and
inconsistently graded written examinations for licensure. In addition,
the Board has maintained several questionable procedures with regard to
preparation, administration and storage of its examinations. As a result
of Board actions, it appears that: 1) the Board has not treated license
applicants equally, and 2) legislative intent regarding the testing of an

applicant's knowledge is not being met.

*¥ ETS makes up a separate examination for Ohio. ETS administers all 0OAA
examinations.
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RECOMMENDATION

If regulation is continued, it is recommended that consideration be given
to the following optiomns:
1. A.R.S. §32-1682 be amended to allow acceptance of OAA scores in

Arizona in lieu of a locally prepared examination.

2. The Board slow the frequency with which examination questions

currently are repeated.

3. The Board consider contracting with examination experts to assist

in the preparation of examination questions.

4. The Board establish and maintain better quality control of

examination questions and grading procedures.
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FINDING III

IMPROVEMENTS ARE NEEDED IN THE BOARD OF DISPENSING OPTICIANS' COMPLAINT
REVIEW PROCESS.

The Board of Dispensing Opticians is responsible for prescribing and
enforcing rules and vregulations +to help ensure the competency of
dispensing opticians and prevent conduct on their part which would tend to
harm the visual health of the public. An integral part of the Board's
responsibility to protect the public is the investigation and resoclution
of consumer complaints filed with the Board. Our review revealed that the
Board has been consistently deficient in its investigation and resolution
of complaints from consumers for services rendered by dispensing
opticians. The Board did not discipline a single dispensing optician as a
result of a consumer complaint filed during the five-year period ended

December 31, 1980.

Our review further demonstrated that:
- The Board has not investigated numerous complaints sufficiently,
and
- Statutory changes are needed to enhance the Board's ability to

resolve complaints effectively.

As a result, it appears that the Board's ability to regulate dispensing

opticians effectively is questionable.

Statutory Requirements

Regarding Complaints

A.R.S. §32-1673* describes the duties and powers of the Board regarding

complaints:

*  Appendix II contains applicable statutes.
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"The Dboard shall prescribe and enforce rules and
regulations ...necessary or advisable...which help to
assure the competency of dispensing opticians a&and
prevent conduct on their part which would tend to do
harm to the visual health of the public.” (Emphasis
added)

Further, A.R.S. §32-1693 subsection A¥ defines the extent of disciplinary

powers:

"The board...may suspend or revoke the license of any

person who violates any provision of this chapter or

the rules and regulations of the board."
A.R.S. §32-1697% contains a provision for the Board to refer cases to the
courts for imposition of a fine for unlicensed activity:

3

"The practice of optical dispensing without a valid and
subsisting license is a petty offense.”"¥*¥
In addition, +the Board has promulgated Arizona Administrative Rule
R4-20-06*** to define procedures for formal and informal hearings and
informal disposition of cases through stipulation, agreed settlement,

consent order or default.

Complaints Considered by the

Board of Dispensing Opticians

The Board reviews two types of complaints - consumer and Board-initiated.
Consumer complaints include those filed by persons who believe they have
received unsatisfactory or unacceptable services or products from: 1) a
licensed dispensing optician, 2) another practitioner in the field of
optical dispensing, or 3) an optical establishment. Board-initiated
complaints are concerned primarily with possible violations of State laws
regarding advertising, vregistration, use of the title "Dispensing
Optician" by unlicensed persons, and the dispensing of optical devices by
unlicensed persons without the direct supervision of a licensed dispensing

optician, optometrist or physician.

*  Appendix II contains applicable statutes.

*¥*  A,R.S. §13-802.D classifies petiy offense convictions as criminal;
however, mno imprisonment is authorized <for practicing optical
dispensing without a license. The Board may refer cases to the
courts which, in turn, may levy a fine of up to $300 for such an
offense.

*%¥  Appendix III contains applicable rules.
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Table 9 summarizes the number and bases of complaints received by the

Board from January 1, 1976, through December 31, 1980.

TABLE 9

SUMMARY OF THE NUMBER AND BASES OF COMPLAINTS
RECEIVED BY THE BOARD OF DISPENSING OPTICIANS
FROM JANUARY 1, 1976, THROUGH DECEMBER 31, 1980

Number of Complaints
Initiated by:

Basis of Complaint Consumers Board Total
Unacceptable eyeglasses or related
services 40 40
Unacceptable contact lenses or
related services 6 6
Unlicensed activity 29 29
Fee dispute 3 3
False or misleading advertising 12 12
Assault 1 1
Other 4 4

Basis of complaint cannot be
determined due to inadequate

board records 1 1
Total 51 45 96
Percentages of total complaints 53.1% 46.9% 100.0%

As demonstrated in Table 9, consumer-filed complaints constituted 53.1
percent of the complaints reviewed by the Board from January 1, 1976,
through December 31, 1980.

However, for the 96 complaints received in 1976 through 1980, the only
discipline imposed by +the Board against dispensing opticians involved
Board-initiated complaints regarding licensure and advertising. The Board
did not discipline a single dispensing optician as the result of 51

consumer complaints regarding quality of service or products during that

period.*

* Based on a complaint received in November 1980 regarding assault of
a consumer by a licensee, in March 1981 the Board voted to suspend
the license of the dispensing optician for 30 days. The licensee
appealed the decision to the Board and, in May 1981, the Board
reduced the period of suspension to seven working days. As of May
1981, the case remained open pending further appeal action. Prior
to the March 1981 decision, a former'Board chairman, in discussing
the fact that the Board had not suspended or revoked any license,
indicated that this assault case was one that was serious enough to
warrant suspension or revocation. ’
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Furthermore, among 45 Board-initiated complaints, only six substantial¥*
disciplinary actions have been imposed. As of December 31, 1980, the

Board had not suspended or revoked any licemnses.

Table 10 summarizes the disposition of complaints reviewed by the Board
from 1976 through 1980.

* Includes revocation, suspension, cease and desist letters and fines.
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TABLE 10

SUMMARY OF DISPOSTTIONS OF CONSUMER AND BOARD-INITIATED COMPLAINTS
RECE1VED BY THE BOARD OF DISPENSING OPTICIANS DURING
CALENDAR YEARS 1976 THROUGH 1980

Discipline Imposed No Disciplinary Action by Board
Reparations
Board Ruled Made to
No Violation Board Ruled Complainant: Referred to No Record
Cease and of Dispensing 1t llad No No Additional Voluntary In Another of
Revocation Suspension Desist Letter Fine Optician Law Jurisdiction Action Taken Compliance Other Process Entit Disposition Totals
CONSUMER COMPLAINTS
lnacceptable glasses and related services:
a) Alleged visual harm 2 1 3
b) Other 1 1 14 5 2 5 9 37
lnacceptable contact lenses and related
services:
a) Alleged visual barm 2 2
b) Other 3 1 4
Fee dispute 1 1 1 3
Other 1 1
Rasis of complaint cannot be determined
due to inadequate Board records 1 1
Total o o* 0 0 1 20 0 8 4 6 10 B
Percentage of total b7A 7A 0% 07 2.0% 39.2% 0% 15.7%  7.8% 187 1967 -
&~
s BOARD-INTTTATED COMPLAINTS
False or misleading advertising 2 1 2 3 1 1 2 12
Unlicensed activity 3 Lok 5 1 4 43 3 8k 29
Other [ 4
Total ‘ o o 5 1 10 1 0 3 7 4 1 10 45
Percentage of totaldv 0% o7 11.1% 2.7% 22,23 2.2 0% 1377 15.6%  8.9% T1.7% 22.2% o
* As the result of a consumer complaint regarding assualt by a licensee, the Board voted

to suspend the license of the dispensing optician for 30 days in March 1981, On first
appeal the Board reduced the suspension to 7 days. As of May 19, 1981, the case was
still in process, pending further appeal.

*x Initially received by the Board as a consumer complaint alleging unacceptable eyeglasses,
contact lenses or related service. However, the Board chose to pursue the complaint solely
on the basis of whether the dispenser was licensed and never addressed the issue of the
quality of service provided to the consumer.

whk Percentage of total does not add to 100% due to rounding error.



As shown in Table 10, the only disciplinary actions imposed by the Board
during 1976 through 1980 related to Board-initiated complaints concerning
unlicensed activity and advertising. Furthermore, as of December 31,
1980, the most severe discipline imposed by the Board regarding
Board-initiated complaints resulted in a fine of $56 related to unlicensed
activity.* The remainder of the actions consisted of cease and desist
letters. This lack of disciplinary action on the part of the Board,
together with inadequate investigation of complaints, raises serious
questions regarding the Board's ability to effectively regulate optical

dispensing in Arizona.

Board Failure to Resolve

Consumer Complaints Appropriately

During the five-year period ended December 31, 1980, the Board
consistently failed to act appropriately on consumer complaints regarding
the quality of service or products received. 1In seven of 51 cases, the
Board did not investigate the consumer complaint to determine if State law
had been violated, or it referred the complainant to another entity, such
as the civil court system or the Consumer Fraud Division, O0ffice of the

Attorney General.

In 20 other cases, the Board attempted to placate the complainant by
obtaining reparation, or some other concession, from the licensee. For
these 20 cases, audit staff could not find a record of Board
investigations to determine if the licensee had provided substandard or

incompetent service.

The following cases are examples of inappropriate Board action on consumer

complaints.

* It should be noted that the complaint that resulted in this fine was
originated by a consumer regarding quality of service. (see page 63)
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CASE T

On OQOctober 29, 1979, the Board received a copy of a complaint originally
filed with the Financial Fraud Division, Office of the Attorney General.*
Board records indicate the complainant had received eyeglasses which had
not been made according fo the prescription, and had complained, "if

glasses were corrected it would cost us $30 more."

Because of inadequate Board records,** we found no documentation regarding
disposition of the case, except that it was discussed at the November and
December 1979 regular Board meetings. However, audit staff discovered a
memorandum from the Attorney General concerning this case and two others
under consideration at the same time. The memorandum, dated November 28,
1979, read:

"I have reviewed your letters of November 10, 1979,
concerning the three complaints. The method used to
resolve this matter is inappropriate and does not meet
the obligation of the Board of Dispensing Opticians to
protect the public from unqualified practitioners. The
matter should not be disposed of merely because the
parties have reached a mutual agreement; it is
necessary to investigate all complaints in order +to
determine if a violation of the Board...laws has
occurred and the Board...is obligated to take
appropriate action if and when a violation of its laws
is discovered regardless of any settlement of the
matter between the parties." (Emphasis added)

Board Action

No record of the Board's disposition of this case was available.

Comment
According tc available records, the Board attempted to resolve this

complaint through mutual agreement, but did not conduct an investigation.

* The Attorney General forwarded the complaint to the Board of Optometry

which, in turn, forwarded it to the Board of Dispensing Opticians.
** See page 78 regarding record-keeping inadequacies.
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CASE 1I
On November 17, 1976, the Board received a complaint regarding
unsatisfactory eyeglasses, possible damage to an eye and extensive time

lapse to replace the unsatisfactory glasses:

"On April 2%, 1976, I...paid a deposit and ordered a
pair of glasses. As of the above filing date, I have
not received the glasses. I have the receipt...which
verifies the glasses were ordered in April. I  feel
their negligence is unexcusable, and of possible damage
to my eyes.

"...They presented me with the glasses in June, but as
my eye doctor verified it as the wrong prescription,
they were to re-do it." (Emphasis added)

Board Action

On November 18, 1976, the Board sent a letter to the person in charge of
the optical establishment requesting that he "try to arrange a settlement
which will be mutually satisfactory.”

A week later the store manager advised the complainant by mail that a
refund would be sent to him. On December 1, 1976, the complainant wrote

the following to the Board:

"....I had sent a complaint to you regarding the fact
that the optical establishment had taken over seven
months not to get my glasses to me. You asked me to
inform you of the disposition of the matter. Enclosed
is a copy of the establishment's only reply.

"For the following reasons, the reply of the store
manager is totally unsatisfactory to me:
1) There is no apology for the long delay.

2) There is no explanation for the long delay.

3) The 1language 'pleased Dbe advised' is
demeaning.
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"4) There is inadequate monetary compensation.

5) Their refund offer seems totally prompted by
the fact that I contacted you.

6) If they could not prepare my glasses, why
wasn' 't I told so six months ago?

"Last and least, their inadequate service 1is
demonstrated by the fact they did not have the proper
address on the envelop. I hope you pursue whatever
regulatory measures necessary to insure that their
"service' is not replicated for other customers.
Naturally, I would be receptive to attend a hearing on
this matter. And, if it is your function to do so,
please advise on whatever means of legal redress I may
have." (Emphasis added)

Board Action

The Board replied on January 8, 1977:

"In reply to your inquiry as to what other action you
may take against the optical establishment, ycu have
the same recourse you had originally - the court system.

"The refund to you was a voluntary act on the part of
the optical establishment, as this Board does not have
authority to force any optical company to do this."
{Emphasis added)

No additional Board action was taken.

Comment
The Board attempted to resolve the complaint by obtaining reparation and
subsequently referred the complainant to the court system. According to

available records, no investigation was conducted.

CASE III
Board records include a letter dated April 24, 1978, from a consumer

regarding redress for a pair of unsatisfactory glasses:

"When I continued to be very uncomfortable with my new
glasses, I had them checked by my doctor. I learned
that something was not quite right and could cause the
discomfort.
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"The glasses were...primarily ordered to wear on a
forthcoming vacation cruise. Since I had to 1leave
before they could make up a new pair, and they refused

to refund my $l47.53 - I finally had to find outside
help to recover my money.

"...(W)hile it has been resolved, I certainly would not
have gotten any money back without that outside help.

"I feel that your Office should be aware of this."
(Emphasis added)

The optical establishment apparently had refused to refund the
complainant's money, and the complainant was compelled to seek outside

assistance to recover the money.

Board Action

The Board sent a letter to the complainant dated May 9, 1978, indicating
the optical establishment was under investigation. A Board investigative
report dated the same day indicated a dispensing optician license was
displayed in the store and identified the licensee indicated on the

license by name and license number.

No further record of action or of further correspondence with the

complainant regarding this case was found in the Board's files.

Comment
The Board investigation apparently was concerned only with the question of
whether the dispenser was licensed. There is mno 7record of an

investigation into the quality of service provided.

CASE IV
In November 1979 the Board received a complaint involving an allegation of
visual harm from contact 1lenses and questionable follow-up service.

Eleven months later, the case had not been resolved by the Board.
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Situation

On November 1, 1979, the Board received the following complaint:

"I purchased a pair of soft contact 1lenses...for
$94.50....1 wore them for 3 day[s] but could not see
out of them. [I] [r]eturned them for an exchange but
after one day, my eye became very inflamed [and]
irritated and still could not see out of them.

"The owner would only refund half of the $94.50 (47.25)
unless I bought another pair from him...." He would
then apply the full cost of the [$]94.50 to the [new
contact lenses].

"He became angry in a phone conversation October 18,
[19]79 and said that he had exchanged the Ilenses 3
times. This is not true. They were adjusted one
time. The second time they were not exchanged mnor
corrected....

"I have 2 other pairs of contact lenses and do not need
nor want the [new contact] lenses. The chemicals used
to cleanse the soft lenses, according to [store owner]
cost $15. This I will pay although that is extremely
high or if  the lenses are adjusted to fit
comfortabl{y]."

Board Action

Board records are sparse regarding this complaint. They indicate,
however, that the licensee was contacted by the Board regarding his
involvement in the complaint. On December 12, 1979, the Board received a
letter from the licensee stating he had "left the company almost two ‘
months ago" and since he had left there had been "no license[d] optician

working for that firm."

On December 19, 1979, the Board sent a letter to its Attorney General
representative requesting advice as to what action should be taken on this
and other cases. On January 22, 1980, the Attorney General representative

replied as follows:

"The Office of the Attorney General provides legal
advice to State agencies. Your December 19 letter asks
that this office advise the Board as to what action the
Board should take regarding the above-referenced
licensee. It is the Board and not this office that
should decide whether or not any action is warranted.”
{Emphasis added) ‘
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On February 22, 1980, almost four months after they received the
complaint, the Board sent letters to:
- The store's currently employed licensee, requesting attendance at
the March 1980 Board meeting,
- The formerly employed licensee (who apparently had filled the
contact lens prescription involved in the complaint), requesting
a written reply to the complaint and inviting him to attend the
meeting,
- The complainant, inviting her to attend the meeting, and
- The owner/manager of the optical store, requesting a written

reply to the complaint and inviting him %o attend.

The Board received a reply from the formerly employed licensee on
February 26, 1980, in which he stated he had resigned before the
complainant picked up the lenses at the store, thus claiming he had no

responsibility for the complainani's alleged mistreatment.

On April 14, 1980, the Board:
- Sent by certified mail to the formerly employed licensee a
"Complaint and Notice of Hearing" which alleged that the licensee

was in violation of A.R.S. §32-1696.9 and specified:

"The prescription for glagses presented by
[complainant] did not contain an approval from the
prescribing ophthalmologist for the fitting of contact
lenses. [Licensee] did mnot «call the prescribing
ophthalmologist for approval to fit contact 1lemses,
prior to fitting contact lenses to [complainant].

"Said conduct and practice...constitutes a violation of
A.R.S. §32-1696.9 which reads as follows: 'To
fraudulently, dishonestly, illegally or
unprofessionally conduct the ©practice of optical
dispensing or engage in any conduct in such practice
which would tend to do harm to the visual health of the
public.'" (Emphasis added)
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- Sent a letter to the city prosecutor requesting "the initiation

of prosecutorial proceedings" against the store manager/owner.

On May 8, 1980, the Board held & formal hearing. Board minutes of that
hearing state that:
- "A motion was made, seconded and carried that the Board find

[licensee] not in violation of the State stafutes, since the rule

requiring the approval [i.e., of the prescribing ophthalmologist

for the fitting of contact lenses] was adopted after the action

occurred.” (Emphasis added)
- The city prosecutor had informed the Board that he needed

additional information.

The Board apparently did not respond to the city prosecutor's request for

additional information.

On September 26, 1980, the city prosecutor sent the following memorandum
to the Board:

"This is to advise that on September 26, 1980, the
complaints in +the named cases were dismissed wupon
motion of the defendants. The substance of the defense
motion was that the six month statute of limitations
applicable to petty offenses had expired prior to the
June 25, 1980, filing of the complaints.

"In our conversation of September 22, 1980, you related
to me that the optical establishment may still be in
violation of the licensing provisions. If this is the
case, please feel free to submit the matter to this
office for consideration of the filing of new criminal
complaints.” (Emphasis added)

The Board took no further action regarding the licensure issue.
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Comment
The original consumer complaint contained two issues: 1) unacceptable
contact lenses resulting in possible visual harm, and 2) the possibility
of fraudulent action on the part of the store manager/owner. The final
result was that no disciplinary action was taken by the Board in that:
- the Board did not investigate adequately allegations against the
formerly employed licensee and did not impose any discipline, and
- The Board did not follow up on possible violations of the

licensing law.

Ultimately, the consumer complaint was ignored.

Lack of Substantial Disciplinary

Action on Board~initiated Complaints

.As of December 31, 1980, the most severe penalty imposed by the Board
regarding Board-initiated complaints was a fine of $56 for unlicensed
activity. The remainder of disciplinary actions on Board-initiated
complaints consisted of cease and desist letteré regarding advertising and
unlicensed activity. Furthermore, our review revealed that a potential
for fines existed in at least three* additional situations, but fines were

not imposed by the Board.

A.R.S. §3%2-1697 states that practicing optical dispensing without a
license is a petty offense. According to State law, conviction of a petty

offense incurs a fine of not more than $300.

In our review of 29 complaints*¥* regarding unlicensed activity in which
the potential for fine apparently was present under A.R.S. §32-1697, four
such cases appear to have been substantiated. However, in only one case

was a fine imposed.

* A fourth potential for fine exists, but as of June 30, 1981, action
by the Board was pending.
** This figure includes complaints originated through a consumer

regarding quality of services, but disposed of as a Board-initiated
complaint regarding unlicensed activity.
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The Board Has Not Investigated

Numerous Complaints Sufficiently

Qur review revealed that the Board has failed to investigate adequately
the vast majority of complaints received from 1976 through 1980. 0f 51
consumer complaints, the Board did not <conduct any prehearing
investigations regarding the quality of service received by a consumer.
Furthermore, hearihg procedures were used 45 percent of the time for
Board-initiated complaints but only 24 percent of the time for consumer

complaints.

Infrequent Investigations Are Inadequate

The Board has used a process for investigating consumer complaints that is
inadequate to determine if incompetency or unprofessional conduct was

involved.

The Legislative Council, in a memorandum dated July 20, 1979, outlined a

"proper investigation" as follows:¥

"...a8 proper investigation would seem to include, as a

minimum, the following procedures:

a. Interviewing the complainant, the [licensee] who
is the subject of the complaint and any third
person who might have knowledge of the facts of
the complaint.

b. Verifying any previous complaint against the
[licensee] and the disposition of the complaint.

Ce Checking for any previous complaints by the
complainant.

d. Identifying the generally accepted practice in the
profession for the act which is the subject of the
complaint.

"Finally, the Arizona Revised Statutes §41-1010,
relating to evidence at hearings in a contested case,
offers some insight into the kind of evidence which
should be gathered in an investigation: it must be
'substantial, reliable and probative'."

* While this memorandum dealt specifically with the Board of Optometry,
Legislative Council staff stated on May 25, 1981, that the section
regarding elements of a proper investigation are so general as to
apply to all Arizona regulatory boards.
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Our review of the 51 consumer complaints the Board received from
January 1, 1976, to December 31, 1980, revealed that no complaint was
sufficiently investigated to satisfy Legislative Council criteria. All 51
consumer complaints were resolved by a mere review of written
correspondence from the complainant and the optician or practitioner
involved. There is no documentation of: 1) interviews of all parties
involved, 2) verification of previous complaints against the licensee and
their dispositions, 3) review of complaints by the same complainant, or

4) identification of the generally accepted practice in the profession.
The process of depending on written correspondence provided by the
complainant and the licensee does not appear to satisfy the requirement

that evidence be "substantial, reliable and probative."

Recently the Board was admonished by the Attorney General to investigate
and dispose of complaints adequately and completely. As previously noted
on page 43, in a memorandum dated November 28, 1979, regarding Board
actions on three different complaints, the Assistant Attorney General
stated:

"The method wused to resolve this matter is
inappropriate and does not meet the obligation of the
Board of Dispensing Opticians to protect the public
from unqualified practitioners. The matter should not
be disposed of merely because the parties have reached
a mutual agreement; it is necessary to investigate all
complaints in order to determine if a violation of the
Board...laws has occurred and the Board...is obligated
to take appropriate action if and when a violation of
its laws is discovered regardless of any settlement of
the matter between the parties.” (Emphasis added)

CONCLUSION
The lack of disciplinary action imposed by +the Board with regard to
consumer complaints and Board-initiated complaints raises serious
questions regarding the Board's ability to effectively regulate optical
dispensing. Our review of the Board's disposition of complaints received
during 1976 through 1980 revealed that the Board has not:

- Investigated numerous complaints sufficiently, and

- Imposed sufficiently severe penalties.
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RECOMMENDATION

The performance of the Board of Dispensing Opticians with regard to
investigating and resolving complaints needs to be improved significantly
if the Board is to .continue performing its complaint-handling functions.
If regulation is continued, it is recommended that consideration be given
to the following:

1. Arizona Revised Statutes, Title %2, chapter 15.1, be amended as

recommended on page 66.

2. The Board of Dispensing Opticians establish specific procedures
for the investigation and resolution of complaints. These
procedures should meet the standards of a minimum investigation

cited by the Legislative Council.
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FINDING IV

STATUTORY CHANGES ARE NEEDED IF THE BOARD OF DISPENSING OPTICIANS IS TO BE
CONTINUED. ‘

The Board of Dispensing Opticians' ability to regulate the dispensing of
optical goods and services is significantly impaired in that:

- Taken singly or together, the lack of penalty provisions and the
presence of five occupational categories does not allow for
effective regulation, and

- Since there is no provision for the regulation of optical
establishments, many complaints concerning service and product

quality cannot be resolved effectively.

If the Board is to be continued, statutory changes are needed to enhance

its ability to regulate the dispensing of optical goods and services.

Few Penalty Provisions and

Many Occupational Categories

Qur review of the statutes regulating dispensing opticians revealed
serious deficiencies in that:
- Considerable overlap exists among the five occupational
categories mentioned in the statutes,
- Not all individuals in three of the five categories are subject
to statutory regulation, and
- There are few penalty provisions for violations of applicable

State laws.
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Arizona law regarding dispensing opticians specifically identifies three
groups of persons involved in the occupational category: 1) licensed
dispensing opticians, 2) registered apprentice dispensing opticians and
3) persons who may dispense optical goods but who work directly under the

supervision of a licensed physician, optometrist or dispensing optician.

In addition, Arizona law indirectly didentifies two other groups:
1) employers of the other groups, and 2) supervisors of apprentice

dispensing opticians and unlicensed persouns.

A comparision of the: 1) activities allowed and participated in by each
group, 2) extent of Board jurisdiction concerning these groups, and
3) penalties that can be imposed on each group reveals overlap of

activities, uneven jurisdiction and weak Board enforcement powers.

Activities Allowed and Participated

in by Persons Involved in Opticianry

According to Arizona law licensed dispensing opticians and registered
apprentices are directly within the purview of the Board. A.R.S. §32-1681

subsection A states, in part:

"No person shall practice as a dispensing optician in
this state without having a valid and subsisting
license..."

Further, A.R.S. §32-1682 subsection E states, in part:

"The board shall require that any person desiring to
work as an apprentice dispensing optician obtain a
certificate of registration.”

The Board is empowered through A.R.S. §32-1673 to enforce the law:

".esto help assure the competency of dispensing
opticians and prevent conduct on their part which would
tend to do harm to the visual health of the public.”

Further, A.R.S. §32-1696 delineates unlawful acts over which the Board has

jurisdiction.
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Finally, the law specifically exempts from Board Jurisdiction a person
who: 1) works under the direct supervision of, and exclusively for, a
licensed physician, optometrist or dispensing optician, and 2) does not
represent himself to the public as a licensed or apprentice dispensing

optician.

As demonstrated in a March 1981 survey conducted by the Office of the
Auditor General, licensed dispensing opticians, apprentices and supervised
but unlicensed persons perform substantially the same functions. Table 11l

compares the activities of the three groups.

TABLE 11

COMPARISON OF FUNCTIONS PERFORMED BY SURVEYED¥* LICENSED
DISPENSING OPTICIANS, APPRENTICE DISPENSING
OPTICIANS AND UNLICENSED DISPENSERS IN ARIZONA

Supervised but

Licensed Dispensing Registered Unlicensed
Opticians Apprentices¥*¥ Optical Dispensers*¥
Percentage Percentage Percentage
Activity Number of Total**¥* Number of Total¥¥*¥*  Number of Total¥¥¥
Fitting
eyeglasses 179 97.3% 72 96.0% 59 89.4%
Fitting
contact
lenses 125 67.9 23 30.7 14 21.2
Fitting
artifical
eyes 9 4.9 2 2.7 2 3.0
Neutrali-
zation**** 176 95.6 55 73.3 41 62.1
Lens grinding 81 44 .0 26 34.7 11 16.7

* As reported by licensees.

** Percentage of licensees who responded to question regarding duties

of those they supervise.

Totals exceed 100 percent because individuals in each group perform

more than one function.

*¥%%%¥ Neutralization: Determination of prescription readings from lenses
instead of from doctor's prescription.

* %
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As demonstrated in Table 11, functions performed by licensed and
registered apprentice dispensing opticians alsc are performed by
supervised but unlicensed optical dispensers who are not subject to Board
regulation. It should be noted that the two most common activities for
the unregulated group, fitting eyeglasses and neutralization, also are the

two most common activities for the two groups regulated by the Board.

Further, it is notable that under existing State laws the employers of
licensed dispensing opticians, apprentice dispensing opticians and
unlicensed optical dispensers are: 1) not subject to all statutory
provisions regarding dispensing opticianry unless also licensed as a
dispensing optician and 2) defined only in terms of what they cannot do

rather than what they may or must do.

For example, according to A.R.S. §32-1696 paragraphs 3 and 9, it is

unlawful for an employer to

"...hire, procure, or induce a person not licensed to
practice as a dispensing optician, except as provided
in §32-1682, subsection E (regarding apprentices),"” or

"...fraudulently, dishonestly, illegally or
unprofessionally conduct the practice of optical
dispensing or engage in conduct in such practice which
would tend to do harm to the visual health of the
public.” (Emphasis added)

Finally, State law does not specify the responsibilities of a person who
supervises dispensing opticians, apprentice opticians and optical
dispensers. Instead, it specifies only that an apprentice dispensing
optician or unlicensed optical dispenser must work under the instruction
and/or direct supervision of a dispensing optician, physician or

optometrist.

Legislative Council, in a memorandum dated November 24, 1980,% stated that
this lack of a supervisor-responsibility definition is unique in Arizona

law.

*  Appendix VI contains this memorandum.
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"eouln contrast with statutes providing for
certification of apprentices or interns in other
professions, the dispensing optician statutes do not
expressly mandate any duties on the supervising
practitioner.” (Emphasis added)

As with employers, only supervisors who are licensed dispensing opticians
are subject to Board jurisdiction. Physicians or optometrists who
supervise dispensing opticians, apprentice dispensing opticians and
optical dispensers are specifically exempted by A.R.S. §32-1691

paragraph 1 from the dispensing opticianry law and regulation by the Board.

Board Jurisdiction Is Uneven

among Optical Practitioners and

Enforcement Provisions Are Weak

The dispensing optician law is not clear regarding penalties to Dbe
imposed, even against licensees within its direct Jjurisdiction, for

unlawful scts.

Legislative Council, in a memorandum dated November 24, 1980,% stated:

"The legislative intent of A.R.S. section 3%2-1696 is
ambiguous in that it declares certain acts to Dbe
"unlawful' but does not classify the acts as crimes or
prescribe a penalty. Since A.R.S. section 32-1693
authorizes the board to deny, suspend or revoke the
license of any person 'who violates any provision of
this chapter' the board could deny, suspend or revoke
the license of either an apprentice or a licensed
dispensing optician who committed such acts. You may
wish to recommend that A.R.S. section 32-1696 be
amended to either provide a criminal classification or
be rewritten to declare that the prohibited acts are
grounds for denial, suspension or revocation of a
license." (Emphasis added)

It should be noted that A.R.S. §13-602 subsection C prescribes unlawful

acts which are not designated as to criminal status as petty offenses.

*  Appendix VI contains this memorandum.
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The statute reads:

"Any offense defined outside this title without either
designation as a felony or misdemeanor or specification
of the classification or the penalty is a petty
offense.”

According to a Legislative Council opinion dated May 21, 1981,%

"[T]he criminal penalties prescribed by the legislature
for violations of A.R.S. Title 32, Chapter 15.1
(dispensing opticians) are the least severe of those
found in the remainder of Title %2. A brief survey of
enabling statutes of other selected Title %2 boards and
commissions indicates that the great majority (22) have
misdemeanor classifications while 5 have a felony
classification or a combination felony-misdemeanor
classifications." (Emphasis added)

Apprentice dispensing opticians also are within the direct purview of the

Board.

However, the only requirements for such persons

are:

1) registration with the Board, and 2) direct supervision of their

optical dispensing activities by a physician,

dispensing optician.

optometrist or 1licensed

State law does not specify whether obtaining the direct supervision is a

responsibility of the supervisor or of the apprentice dispensing

optician.

Further, the Board cannot impose penalties directly against the

apprentice dispensing optician regarding quality of service provided, and

it is unclear what penalties

could be imposed against a supervising

licensed dispensing optician for violations committed by an apprentice.

Similarly with unlicensed optical dispensers,

the Board cannot regulate

their activities or impose penalties if required supervision is provided

and the unlicensed persons do not hold themselves out to the public as

licensed

or registered apprentice dispensing opticians. However,

unlicensed person represented himself as a licensed person,

§32-1697

would apply:

"The practice of optical dispensing without a valid and
subsisting license is a petty offense.”

*  Appendix VII contains this memorandum.
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The Board has the authority, in such cases, to refer violations to the

court system for trial and imposition of a fine not to exceed $300.

As in the case of an apprentice, it is unclear as to what penalties could
be 1imposed against a supervisory licensed dispensing optician for
statutory violations committed by an wunlicensed person. Legislative

Council, in a memorandum dated November 24, 1980,%* explained the statutory

deficiency:

"There is no express statutory authority to suspend or
revoke the license of a supervisor of an unlicensed
persone..."

"...under paragraph 9 of A.R.S. §32-1696 the board
could suspend or revoke the license of a person who
'fraudulently, dishonestly, illegally or
unprofessionally' conducts +the practice of optical
dispensing or engages in 'any conduct in such practice
which would tend to do harm to the visual health of the
public'...

"We cannot say under what circumstances, if any, a
supervisor's conduct would fall within the prohibited
conduct described in paragraph 9." (Emphasis added)

Ramifications of Unclear

Enforcement Authority

Our review of complaints received by the Board revealed that the problem
of Jjurisdiction over supervised persons has arisen in numerous cases,
constraining the Board's ability to act. Of a total 45 Board-initialed
complaints during the five-year period ended December 31, 1980, the lack
of supervision was a problem in 14 cases (31 percent). Further, of these
14 cases, the only definitive disposition was voluntary compliance either

by the optical establishment or by the licensee for four of the complaints.

*  Appendix VI contains this memorandum.
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It should be noted that according to a Legislative Council memorandum
dated August 10, 1981,¥ no other set of Arizona statutes regarding
occupational regulation provided an exemption for unlicensed persons when

it includes provisions for apprentices.

According to the memorandum, four other statutes regarding occupational
regulation contain provisions for apprentices or interns: barbers,
embalmers, pharmacists and polygraph examiners. In each of these
statutes, it is unlawful for anyone to engage in the specified occupation

unless he is a licensee or a registered apprentice or intern.

Regarding employers of persons involved in dispensing opticianry,
according to Legislative Council in a November 24, 1980, memorandum*¥ the
Board could suspend or revoke the dispensing optician 1license of an

employer for certain activities:

"Under A.R.S. section 32-1696, paragraph 3, the board
may suspend or revoke the license of an employer who
hires an unlicensed person to practice as a dispensing
optician, except 1f the unlicensed person 1is a
registered apprentice practicing outside the scope of
his authorized practice....

«eesAs the negligent hiring of persons who are
incompetent would clearly be conduct which 'would tend
to do harm to the visual health of the public' the
board would have authority to revoke that emgloyer's
license."

However, if the employer is not a licensee it is doubtful that the Board

would have jurisdictional authority.

* Appendix VIII contains this memorandum.
** Appendix VI contains this memorandum.
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Therefore, whether or not the Board could take direct action in the matter
of a consumer complaint is dependent upon: 1) which group allowed to
practice in the optical dispensing field is involved, 2) whether or not a
person is subject to supervision by a Board licensee, and 3) whether the
activity represented fraud and misrepresentation or was a quality of
service complaint. Depending on the circumstances, the Board may or may
not be empowered to act. In any case, Board powers are unclear and weaker

than for most of Arizona's occupational regulatory boards.

The following case illustrates the problem of unclear regulatory authority:

Board records include a letter dated January 19, 1978, from a consumer
regarding redress for a pair of unsatisfactory glasses and quality of

gervice:

"In November 1977 I purchased a pair of glasses from
the...optical shop. Cost, $98.80.

First of all,...did not give me the tinted lenses which
I had ordered, but gave me clear glass. Secondly, he
was elther unable or unwilling to properly adjust
them. But worst of all is that he has been very rude
to me; &and on January 17, 1978, he became very angry
and screamed and yelled at me, and ordered me out of
his shope...

My husband and I together spent over $300.00 for
glasses (in 1977) in his shop and I feel that we
deserve sympathetic and courteous service...."

Board Action

Upon investigation, the Board discovered that the individual who dispensed
the complainant's eyeglasses claimed to be a licensed dispensing optician
when, in fact, he was unlicensed. The Board pursued the matter through
the county prosecutor's office, and on June 26, 1978, the unlicensed

individual was fined $56. The Board then dismissed the case.
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On August 4, 1978, the Board received a 1letter from the complainant
expressing concern that the unlicensed individual was "still working as a
dispensing optician.” In a letter dated August 21, 1978, the Board
replied:

"In response to your original complaint of January 19,
1978, regarding Mr. , the State Board of
Dispensing Opticians initiated an investigation to
determine whether or mnot MNr. was holding
himself out to the general public as a dispensing
optician or whether he was clearly operating under the
direct supervision of a licensed physician,
ophthalmologist, optometrist or duly licensed
dispensing optician.

"The investigation showed that he was indeed holding
himself out to be a licensed dispensing optician, for
which he was duly fined.

"Under the Arizona Dispensing Optician Act and Rules
and Regulations, Article 3, Statute 32-1691,
'Exemptions of persons, apprentices and sales
(re:licensing)' paragraph 2, MNr. is not
illegally employed and I quote: 'Any person working
under the direct supervision of a physician,
optometrist of dispensing optician duly Ilicensed to
practice under the laws of this state, so long as the
apprentice is working exclusively for +the licensed
physician, optometrist or dispensing optician and does
not hold himself out to the public generally as a
dispensing optician.”

Comment

The Board pursued the consumer complaint solely on the basis of whether or
not the individual dispensing the eyeglasses possessed a license. The
Board deemed the quality of service complaint out of its jurisdiction
because the individual dispenser was unlicensed and, therefore, if
appropriately supervised, exempt from the statutory provisions. This
illustrates how the lack of statutory clarity and authority impairs the

Board's ability to resolve consumer complaints.
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No Provision for Regulation

of Optical Establishments

Our review of the dispensing opticians law revealed that, since there is
no provision for regulation of optical establishments, many complaints
concerning product quality and service cannot be resolved effectively in
that:

- Many factors affecting product quality are beyond the control of
the licensed dispensing optician, especially if the licensee is
an employee of a large organization, and

- Policies regarding several aspects of service (for example,
refunds or exchanges regarding defective products and the length
of time to receive products from the laboratories which actually
grind the lemnses) are controlled by the management of the optical
establishment. Thus, these policies may be beyond the control of
the licensed dispensing optician and, therefore, beyond the scope

of Board regulation.

Qur review of complaints submitted during the five-year period ended

December 31, 1980, revealed that:

1. 0f a total of 95 complaints (50% consumer and 45 Board-initiated
complaints) for which appropriate records were available, 71
percent were initiated against optical establishments while only

29 percent were initiated against individuals.

2. 0f the 50% consumer complaints for which appropriate records were
available, 84 percent were initiated against optical
establishments, while only 16 percent were initiated against

individuals.

Thus, it appears that the object of a complaint is more likely to be an

optical establishment than an individual licensee.

* The Board did not maintain appropriate records for one consumer
complaint. Thus, information for this analysis was not available.
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I+t should be noted that we identified three complaints against the same
optical company that alleged visual harm. (see page 15) Each of the
complaints involved problems with the laboratory employed by the optical
company. During the five-year period ended December 31, 1980, the same
optical company accumulated 19 complaints, eleven of which involved
excessive time in providing the optical devices ordered. At an informal
hearing held by the Board on March 13, 1981, a supervisory employee of the
optical company stated that an out-of-State laboratory employed by the
optical company was the cause of the delays. Thus, the majority of
complaints directed against the optical company in question were beyond

the purview of the Board.

CONCLUSION
The Board is significantly dimpaired in its ability to regulate the
dispensing of optical goods and services, in that:
- Inadequate penalty provisions and the presence of many
occupational categories impede effective regulation, and
- There is no statutory provision for the regulation of optical
establishments.

RECOMMENDATION

If regulation is continued in its present form and level, it 1is
recommended that consideration be given to the following statutory changes:
1. Amend the statutes relating to unlicensed personnel to:

a) require them to register as apprentices, Db) provide for
penalties if they commit acts that are unlawful for 1license

holders, and c¢) define the duties of their supervisors, or

2. Abolish apprentice provisions and unlicensed exemptions.

3. Provide for the regulation of optical establishments.

4. Include penalties for statutory violations at a level

commensurate with other regulatory agencies.
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Specifically define those persons and entities subject to

regulation.

Provide the Board with the specific requirement to investigate

every complaint.
Provide the Board with enforcement responsibilities, dincluding

the imposition of penalties against individuals found guilty of

providing substandard care or performing inappropriate functions.
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FINDING V

QUESTIONABLE PROCEDURES ARE USED TO LICENSE DISPENSING OPTICIANS BY
CREDENTIALS.

The Board of Dispensing Opticians currently grants licensure by
credentials* to individuals who hold licenses from Georgia, Massachusetts,
Nevada and Virginia. Our review revealed that the Board's decision %o
recognize licenses from these states only may result in 1) issuance of

potentially invalid licenses and 2) restriction of trade among the states.

Arizona Statutes

State law allows the Board to grant licenses to individuals who have been
granted licenses in other states, provided the requirements for licensure
in those states are substantially equivalent to those of Arizona. A.R.S.
§32-1683 reads, in part:

"An applicant for a license under this chapter shall:

"6. Establish that he has the required technical skill
and training necessary for licensing by any one of
the following means:

(a) Submit evidence of having a valid and
subsisting license 1in good standing from
another state which licenses dispensing
opticians or ophthalmic dispensers, and whose
requirements at the time of the issuance of
the 1license were at least substantially
equivalent +to the requirements of +this
chapter.” (Emphasis added)

* Licensure by credentials, or comity, refers to the practice of
accepting credentials from other states in lieu of passing an Arizona
examination and/or meeting other requirements for licensure.
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The Board Has the Power to Determine Comity

Legislative Council, in a memorandum dated June 15, 1981,% stated:

"...[I]t is the duty of the Board to determine whether
another State s requirements to license a dispensing
optician are substantially equivalent to the
requirements of Arizona law in order to assure the
competency of the applicant and to protect the visual
health of the public. To the extent they have done so,
the agreements are valid and binding.

"..sThe law can be properly applied only after a close
examination of the facts and is properly left to the
administrative authority in the first instance and to
the courts in the second....Generally, the
contemporaneous and practical construction of the
statutes by an administrative agency will be followed
unless the construction is unreasonable and clearly
erroneous....” (Emphasis added)

Thus, the Board has the power and the duty to determine which states will
be granted comity. The only method to challenge a Board decision

regarding comity would be to initiate court action.

However, our review revealed several circumstances that might preclude
reasonable assurance that the Board's determinations of comity to date
would be wupheld in a court. These circumstances are: 1) licensure
requirements among those states granted comity may not be substantially
equivalent to those of Arizona; and 2) Board policies and practices with

regard to comity appear to represent a restriction of trade.

*  Appendix IX contains the entire memorandum.
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Licenses May

Be Invalid

Our review of the Board's procedures for granting licensure by credentials
revealed that the potential for invalid licenses exists in that at least
one of the four states to which Arizona grants comity does not have
licensure requirements which are "substantially equivalent" to those of

Arizona.

Requirements Not

"Substantially Equivalent"

0f the four states to which Arizona grants comity, one (Georgia) does not
allow dispensing opticians to fit contact lenses, based on a July 1980
opinion of the Georgia Attorney General. However, Arizona's statutes and
rules and regulations: 1) allow dispensing opticians to fit contact
lenses, and 2) require that prospective licensees be tested for

proficiency in the area of contact lenses.

As of May 1, 1981, the Board had issued licenses to five individuals on
the basis of their Georgia licenses. A review of the dates these five
individuals received licenses indicated that each received his Georgia
license before the July 1980 Georgia Attorney General opinion disallowing
the fitting of contact lenses by dispensing opticians. However, as of
June 30, 1981, eleven months had elapsed since the Attorney General ruling
in Georgia disallowing the fitting of contact 1lenses by dispensing

opticians and the Board still maintained its comity with Georgia.
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In addition, the other three states to which the Board has granted comity
(Massachusetts, Nevada and Virginia) allow examinations administered by
divisions of the Opticians Association of America (OAA) to count in lieu
of their state-administered examinations. Arizona law, however, prohibits
the acceptance of OAA examinations in lieu of the Board's locally
administered examination. Thus, it may not be proper for the Board to

grant comity to Massachusetts, Nevada and Virginia.

Legislative Council, in a memorandum dated June 15, 1981,% stated:

Reciprocity' is essentially based on an agreement or
quid pro quo. It is the relation when one state gives
the subjects of another <certain privileges, on
condition that its own subjects shall enjoy similar
privileges at the hands of the other state. Black's
Law Dictionary 1142 (5th ed. 1979). 'Comity,' on the
other hand, involves a unilateral willingness to grant
a privilege out of deference and goodwill rather than
as a matter of right or obligation. Black's Law
Dictionary 242 (5th ed. 1979). It is the recognition
that one sovereignty allows within its territory to the
official act of another sovereignty. Under comity,
recognition may be given by the board if not contrary
to the public policy of Arizona. Brown V. Babbitt
Ford, Inc., 117 Ariz. 192 (1977). The public policy of
Arizona is stated in the previously cited statute as
requiring that the other state's standards be 'at least
substantially equivalent to the requirements of this
chapter.' A.R.S. §32-1683, paragraph 6, subdivision
(a). The statutory requirement dictates the terms of
any reciprocal agreement or comity consideration."
(Emphasis added)

Comity Not a

Two-way Street

A former Board chairman, when questioned by audit staff regarding the
basis for determining which states were denied comity, said that licensure
was denied to individuals from states which denied comity to Arizona
licensees. He informed staff the Board's view was that such licensure was
a "two-way street." However, a review of Arizona law revealed that there

is no basis for such a viewpoint.

*  Appendix X contains the entire memorandum.
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Legislative Council, in a memorandum dated June 15, 1981%, commented:

"It should be emphasized that the correct reference
here is to licensure by comity rather than licensure by
reciprocity. A reciprocal 1licensing law, following
Black's Law Dictionary (5th Ed. 1979) refers to a
statute by which one state extends rights and
privileges to the citizens of another state if such
state grants similar privileges to citizens of the
first state. As noted in Black's Law Dictionary, id.,
comity is the recognition that one entity allows within
its territory to the legislative, executive or Judicial
acts of another entity, having due regard for the
rights of its own citizens. The granting of licensure
by comity in Arizona to the residents of any state 'X'
does not require that state X grant similar
privileges to Arizona residents.” (Emphasis added)

Potential Restriction of Trade

The policies and practices followed by the Board in granting licensure by
credentials, or comity, to individuals licensed in other States represent
potentially unfair restrictions of trade, in that:

- Arizona grants licensure by credentials to individuals of only
four of the 18 other states which license dispensing opticians,
and

- The licensure requirements of those states for which the Board
does grant comity appear to be the same as those states for which

the Board has refused to grant comity.

The Council of State Governments, in a publication entitled Occupational

Licensing; Questions a Legislator Should Ask, specified that licensure by

comity is essential to avoid restriction of trade among the states. The

publication reads:

"Every out-of-state licensee or applicant should have
fair and reasonable access to the credentialing process.

*  Appendix IX contains the memorandum in its entirety.
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"When two states have a [comity]| arrangement, licensed
practitioners from one state will be licensed by the
other without further examination. However, where no
such agreement exists, licensed applicants from other
states may be required to undergo the entire licensing
process - including written and performance
examinations - regardless of their experience or
gqualifications. This can work a real hardship on
qualified practitioners...." (Emphasis added)

While the Board grants comity to only four of the 18 states which license
dispensing opticians, a March 1981 survey by the Auditor General revealed
that several of the noncomity states appear to meet the same licensure
requirements as Arizona. In fact, three of these noncomity states appear
to align more closely with Arizona's requirements for licensure than do
the four states for which the Board grants comity. Table 12 summarizes
the requirements of Arizona and the 18 other states which 1license

dispensing opticians.
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TABLE 12

STATES WHICH LICENSE DISPENSING OPTICIANS AND THEIR
LICENSURE REQUIREMENTS COMPARED TO THOSE OF ARIZONA¥

Examinations Required

States Having National Exams May Not Contact Combined License Does the State
Comity with Count in Lieu of Locally Lens Fitting for Contact Lens and Appear to Have Similar
Arizona Written** Practical Administered Written Exam®**¥* Allowed Eyeglass Fitting Overall Requirements to Arizona?

Georgia X X X No
Massachusetts X X x1 No
Nevada X X X xl Yo

Virginia X X X xl No

States Not

Having Comity
with Arizona

Alaska X X X X2 No
Connecticut X No
Florida X X X X X Yes
Hawaii X X X X X Yes
Kentucky X X X X No
New Jersey X X X No
New York X X X X No
North Carolina X X X X X Yes
Qhio X 3 X X2 Yo
South Carolina X X X X No
Rhode Island X X No
Tennessee X X X X No
Vermont X X No
Washington X X X X No
3 Yes
15 Mo

* An "X" indicates a requirement appears to be similar to that of
Arizona.
**¥ Written examinations require review prior to approval to determine
similarity of subject matter and passing score.
*¥%  See Finding II on examinations. 1If, as recommended, national
examinations are allowed in lieu of Arizona's locally administered
examination, this column could be eliminated from the comparison.

Notes:
Additional certification required to receive approval for
contact lens fitting; individual applicant review by Arizona
Board would be necessary for approval.

2 Licenses for contact lenses both in a separate license and
in combination with license for eyeglasses. Individual
applicant review by Arizona Board is necessary before
approval.

3 Ohio's board administers an examination developed by the
Educational Testing Service (ETS), the same organization
which develops the national examinations. (See Finding II)



As demonstrated in Table 12, three states (Florida, Hawaii and North
Carolina) appear to have licensure requirements similiar to those of
Arizona. It should be noted that none of these states currently are
granted comity by Arizona's Board. In addition, if Arizona were
statutorily allowed to use the national examinations in lieu of the
locally administered examinations, the number of potential comity states

would increase.

CONCLUSION
The Board's procedures in granting comity to individuals licensed in other
states are questionable and may result in 1) possibly invalid licenses
being issued, and 2) unfair restriction of trade. Although the Board has
the power to determine which states may be granted comity, several
circumstances preclude a reasonable assurance that the Board's
determinations of comity would be wupheld in a court of law. These
circumstances are:

- Licensure requirements in +the four comity states may not be

substantially equivalent to those of Arizona,
- Board records regarding comity are unclear, and
- Board policies and practices with regard to comity appear to

represent an unfair restriction of trade.

RECOMMENDATION

If regulation is continued, it 1is recommended that +the following
alternatives be considered:
1. The Board periodically review other states' requirements to keep

abreast of other states' statutes.

2. A.R.S. §32-1682 subsection d be revised to allow OAA examinations
to be used in lieu of the Board's locally prepared examinations
to avold a possible legal problem regarding use of OAA

examinations by other states.*

* This alternative is further explained and developed in Finding II on
examinations.
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FINDING VI

IMPROVEMENTS ARE NEEDED IN THE BOARD OF DISPENSING OPTICIANS'
RECORD-KEEPING PROCEDURES.

Arizona statutes require the Board of Dispensing Opticians to keep
accurate and complete records of its actions. Our review revealed that
Board record-keeping procedures are not in compliance with statutory
requirements. As a result, Board actions could be declared null and void

and Board records may have to be recreated.

Arizona Statutes Require the

Board to Maintain Records

Arizona Revised Statutes relating to the creation, maintenance and
retention of public records require the Board to document and maintain
such information as financial and personnel records, general
administrative policies and Board licensing and enforcement activities.
The Board does not comply with several of these statutory requirements.

The pertinent statutes are presented below.

A.R.S. §8§41-1345 through 41-1351 require governmental entities to maintain
public records. A specific definition of agency responsibility is

contained in A.R.S. §41-1346, which reads in part:

"A. The head of each state and local agency shall:

l. Establish and maintain an active, continuing
program for the economical and efficient
management of the public records of the agency.

2. Make and maintain records containing adequate and
proper documentation of the organization,
functions, policies, decisions, procedures and
essential transactions of the agency designed to
furnish information to protect the rights of the
gtate and of persons directly affected by the
agency s activities.  (Emphasis added)
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A.R.S. §38-431 requires each governing body in the State to hold open

meetings and to document legal actions taken in those meetings. A.R.S.
§38-431.01 states:

A.RIS.

"A.

A1l meetings of any public body shall be public
meetings and all persons so desiring shall be
permitted to attend and listen to the
deliberations and proceedings.

A1l public bodies...shall provide for +the taking
of written minutes or a recording of all their

meetings. Such minutes or recording shall

include, but not be limited t0.e..

«++An accurate description of all legal actions¥*

proposed, discussed or taken...." (Emphasis added)

§41-1346 outlines responsibilities of State agencies

regarding

public records management and specifies that each agency will establish

records retention and disposal schedules and 1lists of essential public

records.

It states in part:

"A.

The head of each state and local agency shall:

Submit to the director of the department of

library, archives and public records, in

accordance with established standards, schedules

proposing the length of time each record series

warrants retention for administrative, legal or

fiscal purposes after it has been received by the
agency. Also, submit a list of public records in

the agency's custody that are not needed in the

transaction of current business and that are not
considered to have sufficient administrative,
legal or fiscal value to warrant their inclusion
in established disposal schedules.

* An August 1975 opinion by the Arizona Attorney General defined legal
actions as follows:

"

seelit is our opinion that all discussions,

deliberations, considerations or consultations among a
majority of the members of a governing bvody regarding
matters which may forseeably require final action or a
final decision of the governing body constitute 'Legal
action' and must be conducted in an open meeting...."
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"4. Submit to the director of the department of
library, archives and public records lists of all
essential public records in the custody of the
agency." (Emphasis added)

A.R.S. §32-1674 requires the Board of Dispensing Opticians to:

"...keep readily available for inspection a record of
all applications for licenses, including a record as to
whether a license or renewal license has been issued,
and, if revoked or suspended, the date of filing the
order of revocation or suspension. It shall maintain a
list of all persons who have had a license revoked or
suspended, and may keep a written record of all
complaints filed against 1licensees. Each 1license
issued shall be indicated by the serial number thereof
and by the name and address of the licensee. The
records shall be public records open to inspection.”

Our review of Board records revealed that it is not maintaining records in
accordance with the above statutory requirement. Specific examples of

Board noncompliance are detailed below.

Documentation of Legal Actions in

Board Minutes Has Been Inadequate

As required by A.R.S. §38-431.01, legal actions of the Board must be

conducted at public meetings and documented in the minutes. However, the

Board's minutes do not document every legal action taken by the Board.
Specifically, four types of legal actions taken by the Board have not been
recorded adequately. These actions are:

1. The approval or denial of applications for examination,

2. The investigation and disposition of complaints,

3. The passage or failure of examinations based wupon grading

according to examination keys, and

4. The approval or denial of a dispensing optician license based on

comity arrangements with other states.
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Records of these four types of legal actions are inconsistent, incomplete

or absent from Board minutes.

For example, the Board did not record in its minutes decisions to license

seven of 174 applicants from June 12, 1977, to December 31, 1980.

Regarding the record keeping of complaint investigations and resolutiouns,
the Board has not recorded complaints consistently in its minutes.
Between January 1, 1976, and December 31, 1980, the Board minutes did not

include 13 complaints for which it had established files.

Additionally, basic information essential to identifying and understanding
a complaint has been omitted. TFor example, the Board's dispositions of 31
separate complaints received between January 1, 1976, and December 31,
1980, were either absent from or unclear in complaint files and Board
minutes. In addition, our office was unable to locate file records for 10

complaints mentioned in Board minutes between 1976 and 1980.

The Board contracted for clerical assistance at its inception in 1956.
According to the administrative manager, ASBAO became fully responsible
for Board minutes and maintenance of files on July 1, 1976. However, in
spite of increased clerical support, omissions continue in the recording

of legal actions in Board minutes regarding complaints.

The Board Does Not Maintain Adequate

Records of Examination Grading

The Board does not maintain adequate records of the grading of its written
examinations, which applicants must pass in order to be licensed. (For
details of the Board's deficiencies in examination procedures and grading,

see page 23.)
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The Board Does Not Maintain Adequate

Records of Its Comity Arrangements

The Board does not maintain adequate records of its comity arrangements
with other states. (For details of the Board's lack of comity records,

see page 69.)

The Board Does Not Submit Required

Information To Library and Archives

According to Library, Archives and Public Records staff, the Board does
not comply with A.R.S. §41-1346 regarding the establishment of schedules

for record retention and disposal and lists of public records.

Further, in April 1977 the records management center of the Department of
Library, Archives and Public Records issued guidelines for establishing an
economical and efficient records management program that was endorsed by
the Attorney General and Auditor General. The guidelines explain records
management principles and techniques and encourage agencies to adopt them
as the framework for a file plan. As of May 31, 1981, the Board had not

adopted the record management center guidelines.

Records management center guidelines identify +two types of records,
support and mission. Support records are the administrative files
maintained by every agency. Examples of support records are agency
minutes, financial and personnel records and general administrative
information. Mission records are unique to an agency's identity, such as
those for +the 1licensing and enforcement functions of the Board of

Dispensing Opticians.

In establishing a records management program, guidelines include: 1) an
inventory of records, 2) organization of records along functional lines,
and 3) establishment of a records retention schedule to determine which

records should be retained for how long.
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Legal Actions Not Taken at Board

Meetings and Not Documented in Board

Minutes Could Be Declared Null and Void

A board is responsible for documenting legal actions, such as licensing
decisions and complaint dispositions, in the minutes of open meetings. In
a June 18, 1979, memorandum, Legislative Council¥*® warned that in the

absence of adequate documentation, such actions could be nullified:

"...if the effect of the Board's action was to ban from
the public view the decision-making process in
approving or denying a person's application to practice
optical dispensing in this state, it would appear that
the decision would be null and void."

The Legislative Council opinion continued:

"In order to avoid this situation, it would be
advisable that when the Board takes any legal action,
it: '...be preceded both by disclosure of that amount
of information sufficient +to apprise the public in
attendance of the basic subject matter of the action so
that the public may scrutinize the action taken during
the meeting and by an indication of what information
will be available in the minutes pursuant to A.R.S.
section 38-431.01(B) so that the public may, if it
desires, discover and investigate further the
background or specific facts of the decision.'”
(Emphasis added)

The documentation of the Board's complaint process is not sufficient to

permit adequate public review.

¥  Appendix XI contains a copy of the June 18, 1979, Legislative Council
memorandum. It should be noted that this memorandum was written in
regard to the Board of Optometry. However, in a conversation on
June 26, 1981, Legislative Council stated that the portions cited
herein also could be applied to the Board of Dispensing Opticians.
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Unavailable Documentation

May Have To Be Recreated

In addition to documenting legal actions in minutes, the Board is required
to maintain files documenting regulatory activities. However, files of
documents relating to licensing decisions, examination grading and comity

arrangements have not been maintained adequately.

Since the passage of 1980 legislation, the legal proceedings of the Board
can be accepted by the courts for appeals of Board decisions. If the
Board cannot supply adequate documentation of appealed cases from its
files, the adjudication of the Board's decision will be unnecessarily

costly to the State, the courts and the appellant.

CONCLUSION

Several State laws require the Board of Dispensing Opticians to document
its proceedings. Board actions could be declared null and void, and other
records may have to be recreated, in the absence of accurate and complete
records. Several areas of record keeping, especially complaint and
written examination files, are in need of improvement. The vrecords
management center of the Department of Library, Archives and Public
Records has published guidelines which would assist the Board to establish

adequate records management and comply with State laws.

RECOMMENDATION

If regulation is continued, the Board of Dispensing Opticians should
establish a records management program to help ensure that its records are

adequate as required by State law. To implement this, the Board should:
1. Request legal assistance in establishing procedures to document
legal actions in Board minutes and to maintain those records

necessary to support Board proceedings.
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Follow recommended guidelines for a records management program

proposed by the records management center.
Submit records retention and disposal schedules to the Director

of Library, Archives and Public Records, along with 1lists of

essential public records, as required by A.R.S. §41-1346.
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FINDING VII

ALTHOUGH THE BOARD OF DISPENSING OPTICIANS IS IN COMPLIANCE WITH STATE LAW
REGARDING PUBLIC NOTICE, SOME IMPROVEMENTS CAN BE MADE.

The Board is 1in compliance with State law regarding public input.
However, several improvements can be made in the Board's encouragement of
input from consumers of optical dispensing services and in notifying
license holders of Board meetings and actions, proposed rules and
regulations and other related matters. The Board needs to expand its
efforts to encourage participation by consumers and to notify licensees

and registrants of Board meetings, activities and actiomns.

Board Actions Regarding

Public Notice of Meetings

Arizona Revised Statutes §38-431.02 subsection A defines the

responsibility of the Board to provide public notice of meetings:

"Public notice of all meetings of public bodies shall
be given as follows:

1. The public bodies of the state shall file a
statement with the secretary of state stating
where all public notices of their meetings
will be posted and shall give such additional
public notice as is reasonable and
practicable as to all meetings." (Emphasis
added)

The Board has filed a statement with the Secretary of State that meeting
notices will be posted in the Occupational Licensing Building at the State

Capitol Complex. Notices have been posted in this location consistently.
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However, the Attorney General in a memorandum to State agencies dated
August 19, 1975, noted that an:

"'open meeting' is open only in theory if the public

has no knowledge of the time and place at which it is

to be held.”
The Attorney General stated that +the law on open meetings was not
specific, and suggested guidelines for complying with the public meeting
law. He cautioned agencies against the serious consequences for failure

to comply with the law:

"Decisions made at a meeting for which defective notice

was given may likely be declared null and void...."*
In his guidelines +to agencies regarding what constitutes sufficient
"additional" public notice of meetings beyond posting printed notices, the

Attorney General wrote:

"F. Additional Notice

In deciding what type of notice shall be given in
addition to posting, governing bodies should consider
the following:

1. Newspaper Publicaticn

In many cases, notice of meetings can be
disseminated by providing press releases to
newspapers published in the area in which
notice is to be given. In addition, paid
legal notices 1in such newspapers may be
purchased by the governing body.

2. Mailing List

Some bodies may wish to provide a mailing
list whereby persons desiring to obtain
notices of meetings may ask to be placed on a
mailing list. All notices of meetings issued
will then be mailed to those appearing on the
current mailing list.

% . Articles or Notices in Professional or
Business Publications

*  Appendix XII contains the text of the Attorney General's memorandum.
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"In addition, the governing body may obtain
publication of articles or notices in those
professional and business publications
relating to the agency's field or regulation.

It is not necessary that all of these types of notices
be given. Indeed, merely providing notice through the
use of a mailing list and by posting should be
sufficient in most cases. Neither should the above
listings be considered exclusive and, to the extent
other forms of notice are reasonably available, they
should be used." (Emphasis added)

The Board regularly uses only one additional notice method outlined by the
Attorney General, supplying the State Senate press room with notices of

forthcoming meetings.

It should be noted that in a survey by the Auditor General of dispensing
opticians licensed in Arizona,¥* 61 percent (114) who responded (187) said
they were not aware of scheduled Board meetings. In addition, in a
Auditor General survey of apprentice dispensing opticians registered in
Arizona,* 87 percent (41) who responded (47) said they were not aware of

scheduled Board meetings.

According to Board members, the Arizona Association of Dispensing
Opticians (AADO) and the three major employers of dispensing opticians in
the State receive notification of Board meetings and other actions.
However, this notification is provided only after inquiry by these groups

rather than on Board initiative.

Thus, only 40 percent of 1license holders, 13 percent of apprentice
dispensing opticians and only those consumers who learn through the
postings in the Occupational Licensing Building or notices to the press
roon** are aware of Board meetings through current Board public notice
methods.

* Appendix XIII contains the results of these surveys.
** According to Board members, no articles ever have appeared in
newspapers or other media announcing Board meetings.
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Board Actions Regarding

Public Notice of Proposed

Rules and Regulations and

Other Board Actions

In proposing changes in rules and regulations, each agency is required by
A.R.S. §41-1002 (Administrative Procedures Law) to file a notice of such
changes with the Secretary of State at least 20 days before the proposed
adoption date. The Secretary of State publishes the proposed changes

monthly in the Administrative Procedures Digest.

The Board has complied with +this statute; however, a review of the
distribution list for the Digest as of April 22, 1981, revealed that 84.5
percent (207) of the 245 individuals or organizations reviewing the Digest
were law firms or governmental agencies. Thus, the publication of
proposed rules in the Digest does not appear to be an effective method of
notifying the consuming public or Board registrants of proposed rule

changes.

A survey by the Auditor General of 30 other Arizona regulatory agencies
revealed that at least 50 percent of them use several methods of
notification in addition to those required by statute. Table 13
summarizes the use of these methods of notification by the Board and by

other regulatory agencies.
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TABLE 13

METHODS USED BY ARIZONA REGULATORY AGENCIES
TO ENCOURAGE PUBLIC INPUT AND PUBLIC PARTICIPATION
IN ACTIVITIES CONCERNING REGULATORY DUTIES

NOTIFICATION REQUIRED STATUTORILY

- Post regular meeting notices at officially
designated location

- Post formal hearing notices at officially
designated location

- Post notices of hearings regarding adoption of
rules and regulations at officially designated
location

NOTIFICATION BEYOND THAT WHICH IS REQUIRED STATUTORILY

- Notify individual complainants by mail of formal
hearings

- Notify by mail consumers who request information
regarding:
1) Regular meetings
2) TFormal hearings
%) Hearings on adoption of rules and

regulations

- Notify by mail affected licensees/registrants of:
1) Regular meetings
2) TFormal hearings
3) Hearings on adoption of rules and regulations

- Notify by mail professional associations of
hearings regarding adoption of rules and
regulations

- Notify news media by mail of hearings regarding
adoption of rules and regulations

68

*  Percentage based on number of agencies responding to each question.

Used by other Regulatory Agencies

Number

26

20

27

21
18
17
25
15
26
19

21

17

Percentage¥*

89.6%

69.0

90.0

Used by the
Board of Dispensing Opticians




As demonstrated in Table 13, most other State regulatory agencies wuse
other methods of public notification in addition to those required by
statute. Since the Board uses only two of these additional notification
methods, the Board is substandard in its efforts to encourage public

participation in its decision-making.

As a result of this substandard effort, a substantial portion of Board
license holders are not aware of actions or proposed actions by the
Board. In surveys of 1licensed dispensing opticians and apprentice
dispensing opticians* by the Auditor General, approximately 55 percent of
responding licensees and 96 percent of responding apprentices claimed they
were not aware of Board actions, and 40 percent of licensees and
100 percent of apprentices responded that they were unaware of proposed
Board actions. Therefore, the Board does not appear to inform adequately

persons who are directly impacted by its actions.

Methods for Improving

Public Participation

BErnest Gellhorn, former dean of the Arizona State University College of
Law and a recognized authority on administrative procedural 1law, has
formulated recommendations for improving +the Federal Administrative
Procedures Act.** Many of his recommended actions are equally applicable

to State regulatory bodies. According to Mr. Gellhorn:

"l. Agency obligations. Minimum constitutional
requirements are insufficient reasons for agencies
to fail to explore appropriate procedures for
providing effective notice to the affected public.

2. Meeting public notice needs. Agencies should be
required to provide identified, accessible sources
of information about proceedings in which public
participation is 1likely to be effective. At a
minimum, each agency should:

* Appendix XIII contains the results of these surveys.
** Ernest Gellhorn, "Public Participation in Administrative
Proceedings," Yale Law Journal, Volume 81, No. 3 (January 1972)

pp- 398"4010
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a. Strive to provide notice as far in advance of
the proceeding as possible; and

b. Prepare a separate bulletin issued
periodically, identifying the proceeding and
providing relevant information.

3, Attracting and focusing public attention. The
public can be made aware of Iimportant agency
proceedings in many ways, such as press releases
to news media; requirements that applicants
directly inform users; special notice to
governmental bodies, citizen groups or trade
associations and separate agency listing of
significant matters.

Coverage in the news media is perhaps the most
effective way of reaching the average citizen, and
public interest groups and agencies should make
special efforts to encourage reporting of their
activities. Factual press releases written in lay
language should explain the significance of the
proceedings and the opportunities for public
participation. Releases describing important
proceedings with a 1local geographical impact
should be sent to area news media. In major
matters, agencies might consider public service
advertisements and announcements over local
broadcasting facilities. Direct mailings are yet
another alternative." (Emphasis added)

Under A.R.S. §41-2%354 (The Sunset Law), one factor to be considered in

determining the need for continuation or termination of each agency is:

"The extent to which the agency has encouraged input
from the public before promulgating its rules and
regulations and the extent to which it has informed the
public as to its actions and their expected impact on
the public.”

In our opinion, the Board of Dispensing Opticians has not adequately
encouraged the input of license holders, registered apprentices, consumers
of optical dispensing services or the general public in the promulgation
of rules or other actions, and has not adequately informed the public of

its actions and their expected impact.
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Cost of Program to Encourage

Public Input Would Be Minimal

Board members stated on June 3, 1981, that the cost of notifying the
public of meetings and actions is prohibitive for boards as small as the

Board of Dispensing Opticians.

However, a review of Board costs of selected public input methods revealed
that the combined cost for & mailing to license holders, apprentice
opticians and professional associations, a press release to news media and

legal advertisement in five Arizona newspapers would be approximately $200.
Table 14 details estimated costs for obtaining public input.

TABLE 14

ESTIMATED COSTS* FOR USING THREE METHODS OF
ENCOURAGING PUBLIC PARTICIPATION BY THE
BOARD OF DISPENSING OPTICIANS

Estimated
Method Cost
Duplication and postage costs to mail announcements $150
to license holders, 20 professional associations
and interested individuals
Duplication and postage costs for press release to 25 10
newspapers, radio and TV stations
Legal advertisements in five Arizona newspapers
@ $8 average¥** cost per newspaper 40
Total 200

* Clerical time to type and mail copies not included in cost estimate.

il Based on actual costs for legal advertising in five Arizona
newspapers.

92



The estimated cost for these three methods to encourage public
participation, if used three times a year, would be approximately $600.
The amount is 4.7 percent of the fiscal year 1979-80 expenditures for the
Board and 4.4 percent of the fiscal year 1980-8l estimated expenditures.
It appears that this minimal level of expenditures is affordable by the

Board.

CONCLUSION

The Board of Dispensing Opticians has been substandard as compared to
other Arizona regulatory agencies in its encouragement and use of public
input in its operations. As a result, license holders are not adequately
informed of Board meetings, actions and proposed actions and consumers
have significantly limited opportunities to be informed concerning Board

activity.

RECOMMENDATIONS

If regulation is continued, it is recommended that the Board:

1. Consider adopting the methods used by other Arizona regulatory
bodies to encourage public input and participation in the
promulgation of rules and regulations and development of
legislative proposals, and the recommendations presented by the
Attorney General and Ernest Gellhorn, former ASU College of Law

dean.

2. Send notices to licensees and apprentices at least annually +to

notify them of the year's scheduled meetings.
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g\rizmm State Board of gaiﬁpnnsing Opticians
1645 Mest Yefferson
Phoenix, Arizona 85007

September 11, 1981

Mr. Douglas R. Norton, CPA

Auditor General

Legislative Services Wing, Suite 200
State Capitol

Phoenix, AZ 85007

Dear Mr. Norton:

First, let me thank you for extending the time we have to reply

to the draft of the audit of the Board of Dispensing Opticians.

We found areas in the report which we believe to be incorrect,

and this letter will attempt to address those situations. I

would also Tike to state that even though we disagree with some

of the findings, we were at all times treated extremely courteously
by your audit staff, namely Ms. Martha Rawls and Mr. Rick Booth.

Regarding the possible negative effect on the economic well-being
of the public, the studies you quoted on page 19 found that prices
were higher in states which restrict commercial practices. Our
state Taw has not had the effect of restricting the practice of
opticianry; indeed, the exact opposite has been the case. Had

we not had our law, we would have been denied fitting corneal
contact lenses over 15 years ago by another discipline. At that
time, an Attorney General's opinion stated that our statute did
specify that corneal contact lenses could be fit by licensed
dispensing opticfans. As you can readily see from the advertise-
ments regarding the price of these Tenses, allowing opticians to
fit them has Towered the price to the public drastically in the
last few years.

There are numerous examples of other restrictions placed upon
opticians in non-licensed states, which in turn raise the price
of eyewear to the public. In Arizona, even though we have had a
licensing law since 1956, the price of eyewear is lower than most
of the other neighboring Southwestern States, as indicated by the
FTC and other studies.
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Mr. Douglas R. Norton, CPA
September 11, 1981
Page 2

The report indicates that the BBB is as effective as the Board

in resolving consumer complaints. The BBB is better known to the
general public than the Board, but all complaints to the BBB

were complaints from consumers against optical companies, not
specifically against licensed dispensing opticians. We have no
jurisdiction over companies, only licensed individuals.

However, optical companies respond much more readily to Board

actions than to BBB actions. If a company completely fgnores a

BBB complaint, nothing happens. Upon request for information
regarding a certain company, the BBB will only state that they

have X number of complaints against the company which have not

been resolved. If the Board suspends or revokes the license of the
dispensing optician involved, that company must replace that

licensed optician in order not to be in violation of our statute.
Therefore, companies really take complaints from the Board seriously.

Table 4 on page 21 states that the Board took "No Action" in
33.3% of the complaints it received. This is absolutely untrue,
as every case ever received by the Board has been acted upon and
resolved, with the exception of those recent cases still pending
at this time. In discussion regarding this figure with Ms. Rawls
and Mr. Booth, they stated that their 1isting of cases which made
up the 33.3% consisted of cases where the following occurred:

1. The Board found there was no violation of the
statutes.

2. The Board found it had no jurisdiction.

3. The matter was referred to another, more
appropriate, agency.

It seems that the report should state that the Board took no
disciplinary action in those cases; however, in each of those
cases no disciplinary actifon was warranted. Again, the BBB has
no authority for any disciplinary actions.

The same table states that in 17.6% of the cases there is no
record of action. We personally reviewed each and every case
mentioned, and found that each case had indeed been closed. The
Board minutes were unclear as to the disposition of some of the
cases, since we failed to state that the matter was closed and
the reasons for closing the case.
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Mr. Douglas R. Norton, CPA
September 11, 1981
Page 3

A typical example of what we found was a case where the consumer
wrote to the Board, complaining about the length of time it took
to have eyewear prepared by an optical company. The normal course
of events was for the Board to contact the company and the licensed
dispenser involved, inform them of the complaint, and ask for a
reply to the Board as to what they intended to do. The company
would then reply that it would take or had taken appropriate
action to resolve the matter. Once the company replied that the
matter was resolved, the Board would then attempt to contact the
complainant and see if the matter had been resolved to their
satisfaction. In many cases, the complainant refused to reply.
Then, we would attempt to call on the telephone, send follow-up
letters, etc. This process took time, and if the Board was
unable to receive a final response from the complainant, we
considered the matter closed. In each case, this was done at a
Board meeting, although sometimes the minutes did not reflect the
closing of the matter in the proper form. The fact still remains
that all cases were acted upon, and all were resolved.

The report states that the Board made "arbitrary" grading changes
on the examinations given in 1979 and 1980. After every test,
the Board 1isted the number of people who missed each question on
each section of the exam. Every question where approximately 50%
of the people gave wrong answers, was looked at to see if there
was a possibility of more than one correct answer, and if the
guestion was properly worded. If we found that there was indeed
more than one answer, or that the question was invalid for other
reasons, that question was thrown out, and did not count against
those who missed it. This was not done in an "arbitrary" manner,
but was done so as to make the exam as fair as possible.

Referring to Table 5 on page 26, we will explain exactly what
happened in each of the cases listed:

Question 1 related to the name of the fourth layer of the eyeball,
and the correct answer is the retina. However, three of the

other answers are either parts of the retina or a part of the
eyeball which could be considered the fourth layer. Since this
question was unclear, it was discarded, and not counted against
anyone who answered it wrong.

Question 2 1s about what happens when a ray of 1ight passes

from one medium to a denser one. There were two possible answers.
Our records indicate that we allowed answer C in addition to the
key answer which was A, but did not allow answers B or E.
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Mr. Douglas R. Norton, CPA
September 11, 1981
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Question 3 was about what happens when 1ight rays enter the
aperture of a pinhole camera. In reviewing the gquestion, it was
decided that it had no real relevance to optical dispensing, so
it was thrown out and not counted against anyone who missed 1t.

Question 4 requires mathematical calculations, and there are two
similar formulas which can be used. The choice of formula

makes a small difference, but enough of a difference so as to

make answer B as correct as the key answer, which was C. Answer D
is grossly incorrect and was never considered correct by the Board.

Question 5 related to the name of an instrument which measures

the corneal curvature by reflection. One of the possible choices
was a device which may be added to the named instrument to aid

in this measurement, so the Board decided to allow answer A as well
as the key answer of D for this question. Please note that both
of the last two questions mentioned (4 and 5) were on the Contact
Lens section of the test given in December 1980.

The Board feels it was inappropriate to refer questions on the

exam to an ophthalmologist at the University of Arizona. Ophthalmolo-
gists are trained to be physicians and surgeons, and they receive

very little training in opticianry. The Boards reasons for changing
the answers to the above questions are easier understood by

practicing opticians than they would be by an ophthalmologist.

On page 27, it is stated that when the Board re-graded an answer

on one examination question, other applicants who responded similarly
were not re-graded. Since the Board is only concerned with whether
or not a person passed or fajled a section of the test, we often

did not bother to re-grade those answer sheets where the change

of answer would make no difference. For example, when we decided

to allow answer A on question #18 of the Contact Lens exam given

in December of 1980 as well as the key answer which was D, we
reviewed only those people who had scored 70% on that section of

the test. If they had given the answer A on question 18, we changed
their score to 75% which allowed them a passing score. We did not
change the answer sheets of those who scored 75% and above or

those who scored 65% and below, since the difference in one question_
would not effect their passing. When we re-graded two questions on

a single section, we looked at those who scored 65% and 70%.
Typically, this regrading has always been done at the end of a

long, hard day of examinations, and the Board has felt that going
through all the answer sheets and changing grades which did not
affect whether or not the individual passed was not an appropriate
usage of our limited time.
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Mr. Douglas R. Norton, CPA
September 11, 1981
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The report states that one candidate did not pass an examination
section when he should have, on page 27. We feel that this is
entirely incorrect, even though a review of the answer sheets

for that section of the exam supports the finding. Let me explain

in detail exactly what occurred. On the Contact Lens section of

the December 1980 exam, the Board re-graded two test questions. On
question #13, answers B and C were considered correct. On question
#18, answers A and D were considered correct. In reviewing those
individuals who scored 65% or 70%, someone on the Board mistakenly
marked the answer sheets of two candidates (candidate A and candidate B)
incorrectly, giving them credit for answer D on question #13, in addi-
tion to answer A on question #18. This resulted in candidates A and B
receiving a score of 80%. When the error was corrected later, their
score was lowered to 75%, which was correct. Candidates A and B

still passed that section of the exam.

The auditors found that candidate C had answered D on question #13,
and their report states that candidate C shoulid also have been
given credit, since originally candidates A and B were given

credit for the same answer. The Board feels that answer D on
question #13 is grossly incorrect, and candidate C does not deserve
credit for that question just because of a clerical error made on
the answer sheets of candidates A and B. MWe must stress that we
never gave credit to candidates A and B for the incorrect answer,
it was strictly a clerical error which was later corrected.

On page 28, it is stated that one candidate did pass an examination
section because of misgrading. A review of this particular

case revealed that the candidate originally missed questions 9 and 17
of the Geometric Optics test given on June 12, 1980. The Board
re-graded question 9, and allowed both answers A and C to be correct.
Further, it threw out question 17. These actions changed the
candidates score from 70% to 80%, thereby causing him to pass that
section. .

Regarding the statement made on page 29, it should be noted that
no test question has ever been designed by our Board in which four
of the five possible answers are correct. Bad test questions have
been thrown out of exams, and those who missed the questions were
not penalized for missing them, but this does not mean that the
Board deliberately wrote questions in which four of the five
possible questions were correct. It should be also noted that
during 1980, all examination questions in the Board's file were
reviewed, and any that were found to be unclear, confusing or
irrelevant to the day-to-day practice of optical dispensing have
either been corrected or discarded.
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On page 31, it is stated that if an applicant challenges a
question, he is given credit even though the possibility his

answer was correct is remote. This statement is due to a misunder-
standing of the meaning of the conversation held between the Board
member mentioned and the auditor. There have been times when
questions relating to theoretical matters have had different
answers according to different reference sources. Where there was
any reasonable doubt, the Board would allow the answer given by

the applicant. However, the Board never gave credit to a remotely .
possible answer on a question which had a specific answer for which
there 1s no differences of opinion among the reference sources.

The Board has always tried to be fair about its questions, as it
takes its duty of determining the qualifications of applicants

very seriously. '

For many years, the Board had no place to store examinations, since
we had no office space. Examinations and all other records were
kept in the home of the recording secretary. When space became
available in the building located at 1645 W. Jefferson, all the
records, except the old examinations, were transferred to the

State Boards' Administrative Office. Tests were kept at the home
of the Recording Secretary for security purposes, since the files
in the State Boards' Administrative Office could not be locked,

and there was easy access to them.

This matter has since been corrected. All old examinatfons are
now kept in a locked cabinet in the State Boards' Administrative
Office located in Room 418, 1645 W. Jefferson, Phoenix, AZ.

In the conclusion of this finding, the report states that the Board
has incorrectly, arbitrarily and inconsistently graded written
examinations for licensure. The Board takes strong exception to
this statement. While clerical mistakes have been made, the Board
has never acted arbitrarily or inconsistently. The auditors
fdentified five questions as being inappropriate in Table 5 of

the report. Notwithstanding our reply to our handling of these
five questions, they represent only 1.6% of the questions given on
the written examinations during the period studied, certainly a
small figure. We do not believe the fact we did not re-grade
answer sheets on candidates who received 75% or greater or 65%

or lower in any given section necessarily denotes inconsistent
actions on the part of the Board, as we have only been concerned
with did the candidate pass or fail the exam. To say the Board
acted incorrectly, arbitrarily and inconsistently {is to insult

the integrity of present and past Board members, all of whom have
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constantly endeavored to fulfill their duties to the best of
their ability in a very conscientious manner. It should be
noted that only in the last few years have the Board members

been compensated for their services. Prior to 1978, they did not
recefve compensation for their services nor did they receive
re-imbursement for their actual expenses.

On page 38, the report indicates that the Board has the ability
to lTevy fines. The advice recefved from the Assistant Attorney's
General who serve our Board has always been that the statute
allowed us to suspend or revoke licenses, but we could not levy
fines. The Board, upon determining that a person was engaged in
the practice of optical dispensing without a license was required
to refer the case to the prosecuting officer of the city or
county wherein jurisdiction resided. See A.R.S. § 32-1698.

The report, on page 39, states that the Board did not discipline

a single dispensing optician as the result of 51 consumer complaints
during the period from 1976 through 1980. In none of those cases
did the Board determine that discipline was warranted. Most of

the consumer complaints delt with matters beyond the control of

the dispensing optician, such as poor service from the laboratory
resulting in a long delay in delivering the eyewear.

In cases where it was alleged that the dispensing optician was

at fault, the Board either found that the optician had done nothing
wrong, or the Board was able to negotiate a settlement between the
parties to the satisfaction of the complainant. The Board feels
that its mandate to protect the rights of the consumer has been
carefully followed, and is proud of its record of settlement of
consumer complaints.

It should be noted that during 1981 the Board took action on the

two most serious complaints it ever received, and each of these
complaints resulted in the suspension of licenses for the dispensing
opticians involved.

On page 42, it appears that the Board imposed a $56 fine upon an
fndividual for dispensing without a license. This case was referred
to a city court, as required by Section 32-1698, and the court
levied the fine, not the Board.
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The report states that the Board, in 20 cases, did not conduct

an investigation to determine if the licensee had provided
substandard or incompetent service. The Board denifes this
statement, and states that it investigated each and every complaint
brought to its attention, allocating its time to each complaint
based on the severity of the complaint.

Case I, page 43, states that the Board did not conduct an
investigation. A review of the minute book and the complaint file

in this case reveals that on May 8, 1980 a formal hearing was

held, to determine if the license of the dispensing optician involved
should be suspended or revoked. After hearing testimony from all
parties, the Board found that the licensee had not violated the
dispensing opticians statute.

Case II, pages 44 and 45 was indeed investigated by the Board,
and the matter successfully resolved to the satisfaction of the
complainant, who wrote "... I have just received a check for the
sum involved, $31.50 ..." "This is a distinct relief for me, so
believe me indeed grateful for what you have done in my behalf."
The Board's investigation determined that no further action was
warranted.

Case III, pages 45 and 46. The Board felt that the only complaint
was that the eyeglasses had not been delivered in time for the
customer to take them on vacation; therefore, the customer

refused to accept them. Since the company involved returned the
customer's money, the Board felt there was no need for a further
investigation.

Case IV, pages 46 through 50. On page 49 it states the Board did
not respond to the city prosecutor's request for additional infor-
mation. The information requested was provided directly by one

of the Board members, so no copy of the reply was available in the
record. The reason for the long delay in filing the action was in-
activity on the part of the Attorney General's office, as the Board
had requested their assistance in drawing up the complaint. Regarding
the comments on page 50, the Board did investigate the actions

of the former employee, at the formal hearing on May 8, 1980. It
was determined that the licensed dispensing optician did not violate
the statute or the Rules, since the Rule in question became
effective after the date of the incident.
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The complainant in this case left the area, and all attempts to
reach her met with failure. Since we could not reach the
complainant, and since the statute of Timitations regarding the
complaint had expired, the Board had no chofce but to consider
the matter closed. It was not ignored.

Page 50 also contains reference to fines which the report indi-
cates should have been levied by the Board. It is our understanding
that we do not have the statutory power to levy fines, as mentfoned
before in this reply.

On page 51 it is stated that the Board did not adequately investigate
complaints. The Board has had Timited funds with which to hire

an investigator, and has hired outside investigators only when

it was absolutely necessary. All complaints were investigated by

the Board, using whatever method seemed appropriate for that
particular case. We feel the duties outlined by the lLegislative
Council have been followed by our Board, even though our minutes

may not reflect all that we have done.

Finding IV relates to statutory changes recommended by the auditors.
The Board is in agreement, in general, with the recommendations

at the end of this portion of the report. There has not been
sufficient time to study each of the recommendations, but there is
general agreement among members of the Board that our statute needs
to be changed, along lines suggested in this report.

Finding V relates to the Board's practice of granting licenses by
reciprocity with other states. Throughout this finding, the

report refers to the word "comity", while the Board has always

used the word "reciprocity". The auditors reported that they used
the word comity based upon an opinion from Legislative Council
regarding section 32-1683.6.(a). However, the Board feels that the
fact that the word "reciprocity" is specifically mentioned in
Section 32-1682.D, it {is proper to license people by reciprocity

as opposed to comity. This explains the actions of the Board in
past years.

The fact that Georgia no longer allows dispensing opticians to
fit contact lenses, therefore making that state ineligible for
reciprocity, was just brought to our attention. The Board will
follow-up on this matter, and will grant no more licenses by
reciprocity with Georgia until the matter is corrected.
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Regarding unclear records about when comity (reciprocity) between
the various states commenced, please refer to the Board's letter
of August 7, 1981 regarding the same subject.

Please note that the Board has written to all states which currently
license dispensing opticians regarding reciprocity between

Arizona and their state. Very few states even bothered to reply to
us; therefore, we accept reciprocity with very few states.

Pending revisfon in our statute, required by the Sunset process,
should clarify this problem. ,

The Findings in Section VI are substantially correct, with minor
exceptions on page 82 which the auditors have told us will be
corrected. The Board acknowledges that its past recordkeeping
has not been absolutely perfect, and will strive to do better in
the future.

The main findings were caused by requirements not known by the
Board, and every effort will be made to correct them in the future.

It should be remembered that the Board {is composed of dispensing
opticfans and lay members, but when it comes to being Board
members, we are none of us experts. The Board has continually
tried to do the very best job possible, and many of the problems
listed in this report will be corrected in future years.

The Board feels it has given adequate notice to members of its
profession, but agrees that this 1s an area where improvements
can be made as suggested in Findings VII. The Board will send a
notice of the schedule of meetings for the following year to each
licensed dispensing optician with the annual renewal notices.

In addition, the Board will request that the Arizona Assocfation
of Dispensing Opticians include notice of coming Board meetings
with its monthly publication.

In conclusion, the Board of Dispensing Opticians feels that this
report has, for the most part, been very helpful for the Board.
With the exception of the items in this report, we found the

audit to be very thorough and very fajr. The auditors at all times
conducted themselves in an outstanding manner; they were always
very polite and readily lTistened to our explanations. In addition,
every request for more information from our Board met with willing
and even enthusfastic responses from the auditors. We feel this
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report will help the Board fulfill its duties to the people of
the State of Arizona in future years.

Sincerely,

. //

R. L. Drinen
Board Member

RLD:cf

cc: Dispensing Opticians Board Members
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Background

Dispensing opticians have for over one hundred years
fitted the prescriptions of physicians for eyeglasses and
spectacles, and later, the prescriptions of physician—oph—.
‘thalmologists and optometrists for eyeglasses and optical
devices including contact lenses. The optician's function
has élways included the adaptation and fitting of what he
dispénses.

The opticians has always devoted his specialized knowl-
edge and skill to the design, preparation, verification, fit-

ting and dispensing of eyewear upon prescription only. Dis-

pensiﬁg opticians do not measure the eye to determine refrac-
tive error and have no desire to do so.

The optician, in the broadest sense, may be considered
as an allied health worker who adapts and fits such eyeglasses
and optical devices, including contact lenses, as a physician
or optometrist prescribes for a person. The position of the
opticians is that they should be allowed to continue to assist
the physician or the optomet;ist as they have over the years.

Until relatively recently, opticians have been permitted
to perform these functions without ihterference or objection'
from other groups. Nor had any tangible evidence ever been
presented that dispensing opticiéns have harmed the public in

any way by carrying out these traditional functions.
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Opticians Functions Being Threatened
in Many States

Since 1954, organized optometry has been engaged in a con-
certed effort -- through state legislation, administrative re-

gulations and litigation -- not only to prevent opticians from

dispensing contact lenses but also from performing many of the
more traditional functions associated with conventional eye-
glass dispensing. A feﬁ examples should suffice to illustrate
the magnitude and scope of these initiatives and optometry's
determination to eliminate opticians as independent dispensers
of corrective eyewear. .

State Legislative Initiatives

In 1975, optometry introduced a bill.in the Maryland leg-
islature that would have, had it been enacted, amended the
statutory definition of optometry in such a waf as to prohibit
opticiancs from dispehsing contact lenses when ordered by oph-
thalmologists, a service which Maryland opticians have been per-
forming safely and effectively for more than forty years.

In an even broader attack in,Ohio; last year optometry
tried to redefine its scope of practice so as to restrict the
design, fitting and adapting of (all) vision correcting pro-
cedurecs or.devices to licensed optometrists.

A similar attempt to put opticians out of the contact
lens business in South Dakota was dcfeated by that state's

legislature earlier this year.
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Administrative Restrictions

Optometry's determination to restrict and eliminate
opticians as a competitive element in the nation's eycwear
delivery system is vividly depicted in the South Dakota
cxample cited above. When the state'legislature defeated
optométry's efforts to legislate opticians out of the con-
tact lens business, optometry carried its fight to the
State Board of Examiners in Optometry. Shortly after the
legislature adjourned, the Optometry Board announced plans
to promulgate a rule that would make the taking of measure-
ments needed to design, manufacture, and dispense contact
lenses the practice of optometry. With the help of the state
medical society, opticians succeeded in posiponing the pro-
posed rulemaking.

Opticians and physicians have been less successful in
other states. In Ohio, for example, optometry pérsuaded the
State Attorney Gencral to issue an opinion in January 1971
that read: |

It is my opinion...that an optician or other lay
person lacks the authority...to make any deter-
mination concerning whether or not a person may
be fitted with glasses or contact lenses, to pre-
scribe lenses and to fit glasses to the eyes in
any manner other than by frame bending, and to
alter or in any way changc the prescription given
by a licensed optometrist or physician.

Litigation

Where optometry has been unable to lcgislate or regulate
opticianry out of business, it invariably tries to litigéte
it out of business by claiming that the scrvices of an opti-
cian infringe upon the.practice of optometry. In a number

of cases, this claim has been supported, not on the basis of
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evidence of harm but strictly on the merits of a strained
interpretation of statutory language contained in state
optometric practice acts. Accordingly, the ability of quali-
fied opticians to dispense contact lenses on prescription
from ophthalmoiogists has been severely restricted in such

jurisdictions as Misscuri (State of Misgssouri and State RBoard
J

£L

of Optomatry v. Dale Curteman); Illinois (People ex rel Watson

v. House of Vision); and Pennsylvania (Pennsylvania Optomatry

Association, Inc. v. F.P. DiGiovanni).

The lengths to which optometry will go to achieve .its
ends’through strained interpretations of statutory language
is nowhere more clearly illustrated than in the following
colloguy between Senator Glen Yarborough'and a former President
of the American Optometric Association, H. Judd Chapman, 0O.D.,
at hearings hefore a U.S. Senate Subcommittee.

Senator Yarborough: But both the optometiist and
ophthalmologist and oculist all fit glasses, all 3?2
Drx. Chavman: Yes sir. That is correct.

Senater Yarborovgh: And the optician is not sup-
posed to fit glasses.

Dr. Chapman: No, sir. He is not permitted to fit;
his training is in the crafts, his training is not
in the eye itself. It is the optician who fabri-
cates the materials which are utilized to correct
the eye.

Senator Yarborcouagh: Are the laws of all states ade-
quate to prohibit the optician from fitting glasses?
Dr. Chapman: Yes, sir. I believe they are.

Opticians know the meaning of Dr. Chapman's answers and readily
admit that fitting glasses ==~ in the sense of determining what
lenses a person needs -- is not part of their practice. ‘On the
basis of both the law and general usage in the optical field,
however, it is presumptive, confusing and unfair to suggest that

the optician does not and is not supposed to fit glasses or con-
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tact lenses.

Agd if that were not cnough -- optometry even presented
testimony on behalf of an amendment to the D.C. Optometry law
in 1966 that would have reguired an individual to secure a writ-
ten prescription from a physician or an optometrist before an

optician would be authorized to replace a broken frame!
4

Who Will Benefit from Opticians Licensure?

The legal right of opticians to perform the functions that
constitute ophthalmic dispensiﬁg and concomitant requircments
that individuals meet certain standards of competence in order
to qualify for a license are currently reflected in the laws of
only 20 stares. In the absence of such statutory recognition,
dispensing opticians are particularly vulnerable to undue inter-
ference and infringement from optometry and to allegations that
"anyone can hang out a shingle and sell eyeglasses.ﬁ In the ab-

sence of such statutory safeguards, ophthalmologists may also be

justifiiably reluctant to release their prescriptions, particularly

if the prescription is complex.
In the face of increasing public demands for more and better
eyeweaxr and incrcasing efforts by optometry to limit the terms

and conditions under which unlicensed pecrsons can dispense eye-

glasses and contact lenses, three groups stand to benefit from the

licensing of dispenéing opticians.

In the first place, persons in nced of vision correction in
3D states and the District of Columbia will be provided more as-
surances than presently exist that the dispensing opticians will
be qualified by training and experience to fill prescriptions for

corrcective eyewear.
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In the second place, ophthalmologists and optometrists who
release thcir prescriptions will also be more confident that the
finished pair of eyeglasses or contact lenses will obtain the pre-
scribed optical correction.

And finally, qualificd dispensing opticians will be protected
from unwarranted interference from optomctry and undue infringement
by persons who lack the gqualifications needed to dispense safely
and effectively.

To insure that opticians licensing legislation will be in the
best interests of all concerned, the Opticians Association of Americ;
has developed a Model Ophthalmic Dispensing Act suitabie for use

by state associations that elect to seek enactment of such legis-

4
lation. The model act has been designed in such a way as to mini-
mize opposition from within opticianry itself and at the same time
to overcome the criticisms that arc being leveled at occupational
licensing by public and private crganizations, including the Depart-
ment of Health, Education and Welfare and the American Medical
Association.

: |
The objecctives of the Model Bill arc:
o to obtain legal recognition for the functions that
constitute ophthalmic disponsing
¢ to establish national standards of competence for
persons who wish to dispence eyeglasses and contact
lenses
¢ to require continuing education as plccondltlon for
licensure rencewal at periodic intervals e
¢ to insure impartial administration of the enabling
legislation and minimizc unnecessary intcrference in the
competitive marketplace for corrective eyewear.
Such legislation is the only way, or so the courts ]

have been telling us, that the optician's ability to perform the

functions that constitute ophthalmic dispencing can be protectied.

‘ e
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.

ARIZONA LEGISLATIVE COUNCIL

LI

November 21, 1980

T0: Douglas R. Norton
Auditor General

FROM:  Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (0-80-57)

This is in response to a request submitted on your behalf by Gerald A.
Silva in a memo dated November 4, 1980. No input was received from the attorney
general concerning this request.

FACT SITUATION:

Arizona Revised Statutes (A.R.S.) section 32-1673 directs the state board
of dispensing opticians (hereinafter the board) to "prescribe and enforce rules
and regulations . . . which help to assure the competency of dispensing
opticians and prevent conduct on their part which would tend to do harm to the
visual health of the public."

QUESTIONS PRESENTED:

1. What sanctions are available to the board in the case of a licensee who
dispenses spectacles of poor quality, when the possibility of actual "harm to the
visual health of the public" may be Tlimited or nebulous, but the occurrence of
incompetence and/or unprofessional conduct remains?

2. What sanctions are available to the board in the case of a licensee who
dispenses contact lenses of poor quality, when the possibility of "harm to the
visual health of the public" is more readily apparent?

3. Has any legal precedent of physical harm from incompetent opticians
occurred, either in Arizona or nationwide? If so, what were the circumstances?

ANSWERS:
See discussion.

DISCUSSION:

1. and 2. The sanctions available to the board in either of the cases set
forth above are the same, A.R.S. section 32-1696 states that:
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It is unlawful:

* K *

9. To fraudulently, dishonestly, illegally or
unprofessionally conduct the practice of optical dispensing or
engage in any conduct in such practice which would tend to do harm to
the visual health of the public.

A.R.S. section 32-1699 provides that:

When in the judgment of the board any person has engaged in any
act or practice which constitutes a violation of this chapter or the
rules, regulations or standards promulgated pursuant to this
chapter, the board may make application to the appropriate court for
an order enjoining such acts or practices. Injunctive relief
pursuant to this section is 1in addition to any other remedy
prescribed by Taw.

A.R.S. section 32-1684, subsection A imposes an affirmative duty upon the
board to investigate the qualifications of a licensee who submits a renewal
application to it for approval. In addition to injunctive relief, A.R.S. section
32-1693 provides that:

A. The board may deny the application of any person who fails
to meet the qualifications prescribed by this chapter or the rules
and regulations adopted by the board, and may suspend or revoke the
Ticense of any person who violates any provision of this chapter or
the rules and regulations of the board.

In all cases, the degree of potential harm to the visual health of the
public will be a relevant factor which should be considered by the board in
determining what, if any, sanctions should be imposed against a licensee. Please
note, however, that under A.R.S. section 32-1696, paragraph 9, it is unlawful to
e1ther "unprofess1ona]1y conduct the practice of opt1ca1 d1spens1ng or engage in
any conduct in such practice which would tend to do harm to the visual health of
the public." (Emphasis added.) Therefore, although the actual harm by a
licensee to the visual health of the public may be minimal or nebulous, if the
licensee is not qualified to engage in the practice of optical dispensing or if
the 1licensee 1is engaging in unprofessional conduct, the board may take
appropriate actions to carry out the provisions of A.R.S. Title 32, chapter
15.1.

3. This office could not Tocate any cases in which a court was presented
with questions regarding the competency of an optician or a cause of action by a
person allegedly harmed by the conduct of an optician.

The courts have stated that:
1. The same rules that govern the duty and 1liability of

physicians and surgeons in the performance of professional services
are applicable to practitioners of the kindred branches of the



healing profession, such as dentists, and, likewise, are applicable
to practitioners such as drugless healers, oculists, and
manipulators of X-ray machines and other machines or devices.

The general rule, frequently expressed with a qualification
with respect to the locality of practice, . . . is that a physician
or surgeon is required, and is only required, to possess and exercise
the degree of skill.and learning ordinarily possessed and exercised,
under similar circumstances, by the members of his profession in
good standing, and to wuse ordinary and reasonable care and
diligence, and his best judgment, in the application to his skill to
the case. 70 C.J.S. Physicians and Surgeons section 41 (1955).

The above rules would probably be applied by the courts of this state if they
were presented with questions regarding the competency of an optician or a cause
of action by a person allegedly harmed by the conduct of an optician.

CONCLUSION:

The sanctions available to the board in either the case of a licensee who
dispenses spectacles of poor quality and who is incompetent or engaging in
unprofessional conduct or who dispenses contact lenses of poor quality include
injunctive relief, denial of a renewal application for a license and suspension
or revocation of the license of the dispensing optician.

Although no cases were found in which a court was presented with questions
regarding the competency of an optician or a claim by a person allegedly harmed
by the conduct of an optician, a court of this state could be reasonably expected
to apply the general rules governing the duty and 1liability of health
practitioners in the performance of professional services to dispensing
opticians.

cc: Gerald A. Silva
Performance Audit Manager
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CHAPTER 15.1
DISPENSING OPTICIANS

ARTICLE 1. ADMINISTRATION
Sec. :

32-1671. Definitions.

32-1672. Board of dispensing opticians; members; qualifications; terms.
32-1673. Rule-making power of board.

32-1674. Records.

ARTICLE 2. LICENSING

32-1681. License required; issuance by board.

32-1682. Applications for license; original and reneswal.
32-1683. Qualifications of applicants.

32-1684. Issuance and renewal of licenses.

32-1685. Fees to accompany applications.

32-1686. Board of dispensing opticians fund..

ARTICLE 3. REGULATION

32-1691. Exemptions of persons, apprentices and sales.

32-1692. Hearings; record of proceedings; witnesses.

32-1693. Denial, suspension and revocation of license.

32-1694. Notice of action; request for hearing; practice pending appeal.

32-1695. Judicial review of decision of board; trial de novo; appeal to
supreme court. :

32-1696. Unlawful acts.

32-1697. Violations; penalty.

32-1698. Prosecution of violations.

Chapter 15.1 was added by Laws 1956, Ch. 32, § 1, effec-
tive Aug. 1, 1956.

Termination under Sunset Law

The state board of dispensing opticians shall terminate on July 1,
1982, unless continued. See §§ J1-2862 and J1-2377. o ]

Title 32, Chaptey 15.1, relating to dispensing opticiuns is repealed
on Junuary 1, 1983. Sec § 41-2370.

ARTICLE 1. ADMINISTRATION

Fror termination under Sunset Lawe, see italic note, ante.

§ 32-1671. Definitlons

In this chapter, unless the context otherwise requires:

1. “Apprentice dispensing optician”™ means a  person engaged 'i!l the
study of optieal dispensing under the instruction and divect supervision of
s dispensing optician, pbysician or optometrist licensed in this state,

2. “An apprenticeship year” means a program of study and service as
an apprentice dispensing optician for a time period of at least two thousand
hours.

3. “Board” means the state board of dispensing opticinns.

4. “Direct supervision” wmeans the provision of direction and control
throtgh inspection and evaluation of \v‘ork by consultation or instruction
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as needed, provided that at least one licensed dispensing optician, physician
or optometrist works at each optical dispensary on a full-time basis,

5. “Dispensing optician” means any person, exeept as provided in § 32-1601,
who dispenses lenses, contact lenses, frames, artificial eyes, optieal devices,
appurtenances thereto or parts thereof to the intended wearer on written
preseription from a duly licensed physician or optometrist, and in accord-
ance with sueli preseription interprets, measures, adapts, fits or adjusts
the same for the aid or corrcction of visual or ocular anomalies of the hu-
man cye or duplicates, replaces, reproduces or repeats the same without

prescription when there is no change in refractive value.

6. “Person” means a natural person. As amended Laws 1979, (h. 201,

§ 1, eff. NMay 2, 1979.

Laws 1979, ch. 201, § 11 provides:

‘Notwithstanding the provisions of
this act, the legislature intends that if
the provisions of title 41, chapter 20 (&
41-2351 et seq.}, Arizona Revised Stat-
utes, operate to terminate any agency,
any provisions regarding powers, duties,
functions or personnel added or amend-
ed by this act terminate on the date of
termination of the particular agency.”

Cross References
Apprentice dispensing optician,
lixempt persons. see § 32-1691.
Qualsifications for license, see § 32—
1683.

Temporary license, see § 36-1681.
Unlawful acts, see § 32-1696.

§ 32-1672. Board of dispensing opticians; members; qualifications; terms

A. There shall be a state board of dispensing opticians which shall consist
of seven members appointed by the governor. Five members of the board

shall be licensees in good standing

of the board shall be lay persons.

under this chapter. Two members

B. Each member shall serve for a term of five years expiring on the first

day in January of the appropriate year.

C. The board shall elect from among its membership a chairman and such
other officers as it deems necessary, who shall hold their offices at the

pleasure of the board.

D. Members of the hoard are eligible to receive compensation as deter-
mined pursuant to § 38-611. As amended Laws 1979, Ch. 201, § 2, eff. May

2, 1979,

For legislative intent regarding termi-
nation of provisions added or amended
by Laws 1479, ch. 201, see note following
§ 32-1671.

Laws 1979, ch. 201, § 10 provides:

“Notwithstanding the provisions of §
32-1672, Arizona Revised Statutes, as
amended by § 2 of this act, the initial

terms of the two members who are lay
persons are:

*1. One term ending on the first day
in January, 1983.

2. One term ending on the first day
in January, 1984,
“The governor shall make all subse-
quent appointments as prescribed by
law."”

§ 32-1673. Rule-malking power of board

The board shall prescribe and enforce rules and regulations, not in
conflict with the laws of this state, necessary or advisable to carry

out the provisions of this chapter,

and which heip to assure the com-

petency of dispensing opticians and prevent conduct on their part
which would tend to do harm to the visual health of the public.

Added Laws 1956, Ch. 32, § 1.

Notes of

I. In general

Where legislature by enactment of §
A2-1683 dealing with conditions wunder
which licenses were to be issned by
baard of dispensing opticians preseribed
certain expericnee which might well re-
sult in an acquisition of the minimum
basie skills necessary for optical dis-,
pensingg without the additional require-

Fd
i
1
N

Declsions

ment of passing some examination on
such subjeets at such percentage as the
board might choose to designute, rule of
board setting forth such additional re-
quirements was void sinee it entered the
legislative field. State Bd, of Dispens-
ing Opticians v, Carp (1999 85 Ariz. 35,
330 P.2d 996,



§ 32-1674. Records

The board shall keep readily available for inspection a record of all
applications for licenses, including a record as to whether a license or
renewal license has been issued, and, if revoked or suspended, the
date of filing the order of revocation or suspension. It shall main-
tain a list of all persons who have had a license revoked or suspended,
and .may keep a written record of all complaints filed against licen-
sees. Each license issued shall be indicated by the serial number
thereof and by the name and address of the licensee. The records
shall be public records open to inspection.

Added Laws 1956, Ch. 32, § 1.

ARTICLE 2. LICENSING
For termination under Sunset Laiw, sce italic note preceding § 32-1671.

§ 32-1681. License required; issuance by board; temporary apprentice
license E

A. No person shall practice as a dispensing optician in this state without
having a valid . and subsisting license issued under the provisions of this
chapter,

B. The board shall issue a license to any person who complies with the
provisions of this chapter and the rules and regulations adopted by the
board. Al licenses shall expire at the end of each ealendar year, but no
license shall be deemed expived while an application for a renewal thereof
is pending before the board.,

C. An apprentice dispensing optician registered pursuant to this chapter
wmay apply to the board for a temporary license. If the board is satisfied
that the applicant mects the vequirements established by the boavd, the
board may issue i temporary license. A temporary license so issued shall
expire at the time of the next examination succeedivg the date of issuance
of the license. A temporary license may not be extended or renewed. As
amended Laws 1979, Ch, 201, § 3, off. May 2, 1979,

For jegistative intent regarding termi- Cross References ) .
nation of provisions added or amended Apprentice dispensing optician,
by Laws 1979, ch. 201, see note following Definition, see § 32-1671.
§ 32-1671. [ixempt persons, see § 32-1691. ,
1979 Reviser's Note: Ql]urx}lii;icntlons for license, see § 32-
]

Pursuant to authority of section 41—
1204.02, the words *‘'; temporary ap-
prentice license’’ were added to the
heading of this section.

Unlawful acts, see § 32-1696.

§ 32-1682. Applications for license; orlginal and renewal; registration of
apprentice

A.  Any person desiring to obtain a license to be a dispensing optician shall
make an orviginal application to the board upon forms preseribed by it,
setting forth verified information to assist the board in the determination
of the applicant’s ability to meet the requirements of this chapter and the
rules and regulations adopted by the board.

B. Any person desiring to secure a renewal of a license to be a dispensing
optician shall make a rencwal application to the board each year upon fornis
prescribed by it, setting forth verified information to assist the board ix
determining that the applicant is not in default of or in violation of the
provisions of this chapter and the rules and regulations adopted by the board,
and continues to meet the requirements of this chapter,
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C. The board shall have the right to require from all applicants any
additionnl information which in its judgment may be necessary to assist the
board in determining  whether the applicant is entitled to the license,

D. 'The board shall give a written and practieal examination to all appli-
ants, except for applicants who qualify by reciprocity as provided in § 32~
1683, paragraph 6, subdivision (a), fo assist it in determining whether z.m
applicant has acquired the minintun basie skills requived for optical ‘(hs-
pensing,  The board may preseribe such reasonable rules and regulations
reliting to the examination of applicants as may be deemed necessary for
the performance of its duties, .

£. The board shall require that any person desiring to work s an appren-
tiee dispensing optician obtain a certifieate of registration.  The person
shall make an oviginal application to the board upon. forms presceribed by
it.  The appreuticeship shall be deemed to commence o the date of flp—
plication.  The application shall state whether the applicant is beginning
employment and, if not, the date cmployment hegan for the purpose of ob-
taining practical experience, The application shall indieate the name ().f ‘t he
applicant’s employer and whether the employer ig a duly licensed p!.xy.sl(rmn,
optometrist or dispensing optician.  The application shall be certified by
the employer and the applicant. A fee for registration shall not .b(A\ re-
quired.  ‘T'he board, upon receipt of the application, shall issue a certifieate
of registration valid at the establishment of the employer. As amended
Laws 1079, Ch, 201, § 4, eff, May 2, 1979,
Cross References

Apprentice dispensing optician,

Definition, see § 32-1671.

Exempt persons, see § 32-1691.

Qualifications for license, see § 32—

’l'e‘g?s&rary license, see § 36-1681.

Unlawful acts, see § 32~1696.
Unlawful acts, see § 32-1696.

For legislative intent regarding termi-
nation of provisions added or amended
by Laws 1979, ch. 201, see note following
§ 32-1671.

1979 Reviser's Note: .

fursuant to authority of section 41~
1304.02, the words **; registration of ap-
prentice’ were added to the heading of
this xsection.

§ 32-1683. Qualifications of applicants

Au applicant for a license issued nnder this chapter shall:

1. Be a citizen of the United States or have declared his intention of
becoming a citizen in accordance with law,

2. Be of good moral character.

3. Not have been convicted of a erime involving moral turpitude.

4. Not be a former licensce under this chapter whose license was sus-
pended or revoked and not subsequently reinstated.

5. Be a high school graduate or the equivalent as preseribed by rules
of the board.

6. Establish that he has the required technical skill
necessary for licensing by any one of the following means:

fa) Submit evidence of having a valid and subsisting license in good
standing from another state which licenses dispensing opticians or ophthal-
mic dispensers, and whose requirements at the time of the issuance of the
license were at least substantially equivalent to the requirements of this
chapter.

(b) Submit evidence of having served appreuaticeship in optical dispensing
for three of the six years next prior to the date of application, under
the direct supervision of a dispensing optician licensed under this chapter
or a physician or optometrist licensed under the laws of this state, the ap
prenticeship to have included all principal phases of optical dispensing and
to have resulted in the applicant’s having acquired the mininuim hasie skills
requived for optical dispensing,  The board may aceept @ maximum of one
thousand hours of alternative optical laboratory expericnce toward satisfy-
ing the apprenticeship reqnirements if such experience meets the standards
established by the board.

(¢) Submit evidenee of graduation from a school of optical dispensing
which preseutly meets the standards required for approval by a uationally
recognized body on opticianry accreditation as determined by the bhoard.
In addition, the applicant must have served an apprenticeship in optical
dispensing of the kind and character set forth in subdivision (b) of this
paragraph for one of the six years next prior to the date of application.

() Submit evidence of having been engaged ag a dispensing optician or
having served as an apprentice to a dispensing optician, a physician or an
optometrist in a nonlicensing state for five of the seven years uext priov
to the date of application, such engagement or apprenticeship to have in-
chuded all principal phases of optieal dispensing and to have resulted in
the applicant’s having acquired the minimu basie skitls vrequived for op-
tical dispenxing,  As awmended Laws 10790, Ch, 201, § 5, off. May 2, 1979,

and training

For legislative intent regarding termi-
nation of provisions added or amended
by Laws 1979, ch, 201, see note following
¥ 32-tu71.

Cross References
Apprentice dispensing optician,
refinition, see § 32-1671,
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Iixempt persons, see § 32-1691.
Temporary license, see § 36-1681.
Unlawful acts, see § 32-1696.

Law Review Commentaries
Realdent atiens employment
19 Ariz.f.aw Rev. 403 (1977).
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§ 32-1684.

A, Within o reaxonable time after the receipt of an original applieation
or renewal application, together with the fee reguired by § 32-16K85, the
bosrd shall investigate the qualifications of the applicant and, if the ap-
plicant meets the qualifieations of this chapter and the rales and regula-
tions adopted by the board, the boavd shall approve the application, If
the application is approved, the license shall be issued to the applicant, 1€
the application is disapproved, the applicant shall be notified as provided
it § 32-1694, subseetion A,

B. Upon application, accompanied by the fee required by § 32-1685,
the board shall issue an orviginal liceuse to ench person actively engaged as
it dispensing optician in thisx state for one year next preceding the effective
date of thix chapter, except that licensees under this subsection shall meet

Issuance and renewal of licenses

the gualifientions of § 32-1683, paragraphs 1 through 6.
1979, Ch. 201, § 6, off. May 2, 1979,

For legislative intent regarding termi-
nation ot provisions added or amended

§ 32-1685. Fees
The board shall set fees not to exceed the following:
1. Kiling an application, no more than one hundred dollars.
2. Issuing an original license, no more than one hundred dollars.
3. Renewing a license, no more than oune hundred dollars.  Added Laws
1980, Ch, 186, § 2.
Laws 1980, Ch, 186, § 3 provides:

‘“*Notwithstanding the provisions of
this act, the legisiature intends that if
the provisions of title 41, chapter 20 [§

As amended Laws

by Laws 1979, ch. 201, see note following
§ 32-1671. .

ed by this act terminate on the date of
termination of the particular agency.”

Former § 32-1685 was repealed by
Laws 1980, Ch, 186, § 1.

41-2351 et seq.], Arizona Revised Stat-
utes, operate to terminate an agency,
anyv provisions regarding powers, duties.
functions or personnel added or amend-

Library References
Physicians and Surgeons &=5(1).
C.J.S. Physicians and Surgeons § 6 et
seq.

§ 32-1686.

A. All monies received by the board shall be paid to the state treasurer
monthly. "The state treasuver shall deposit ten per cent of such monies in
the general fund and ninety per cent in the board of dispensing opticians fund.

B. Monies depoxited in the board of dispensing opticians fund shall be
subjeet to the provisions of § 35-143.01. As amended Laws 1977, Ch, 82, § 18,
eff. May 23, 1977. )

For legislative intent as to Laws 1977,
Ch. 82, see note following § 3-375.

Board of dispensing opticians fund

ARTICLE 3. REGULATION

For terniination under Sunset Lawe, see italic note preceding § 32—-1671.

§ 32-16914.

This chapter shall not apply to:

1. Any physician or optometrist duly licensed to practice uander the laws
of this state.

2, Any person working under the dircet supervision of a physician, op-
tometrist or dispensing optician duly licensed to practice in this state, so
long as the persou is working exclusively for the licensed physician, optome-
trist or dispensing optician and does not hold himself out to the public as
A dispensing optician or apprentice dispensing optician,

3. The sale of goggles, sunglasses, colored glasses or occupational pro-
teetive eye devices, if they do not have refractive vatues.

4. The sale of complete ready-to-wear eyeglasses, toys, binoculars or
scientific instroments as merchandise.  As amended Laws 1979, Ch, 201, § 7,
ef f May 2, 1979,

For legislative intent regarding termi-
nation of provisions added or amended

by Laws 1979, ch. 201, see note following
§ 321671

Exemptions of persons and sales

Cross References

Apprentice dispensing optician,
Definition, see § 32-1671.
Qualifications for license, see § 32-

1683.

‘Temporary license, see § 36-1681.
Unlawful acts, see § 32-1696.

Unlawtul acts, see § 32-1896.
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§ 32-1692. Hearings; record of proceedings; witnesses

A. Hearings before the board shall be conducted according to the
rules and regulations adopted by the board.

B. A record of the proceedings shall be kept but need not be tran-
scribed unless the decision is appealed or a transecript is requested by
an interested party. In either event, the applicant or licensee shall
bear the cost of transcription.

C. Witnesses may be subpoenaed by either party to the hearing
and shall be entitled to the fees and mileage allowed a witness in civil
cases.

Added Laws 1956, Ch. 32, § 1.

§ 32-1693. Penial, suspension and revocation of license

A. The board may deny the application of any person who fails
to meet the qualifications prescribed by this chapter or the rules and
regulations adopted by the board, and may suspend or revoke the
license of any person who violates any provision of this chapter or
the rules and regulations of the board.

B. Suspension of license shall be for a time certain but shall not be
for longer than one year.

C. No person whose license shall have been revoked shall be per-
mitted to again become a licensee under the terms of this chapter
for two years. Reapplication for a license after revocation shall be
made in the same manner as the application for an original license.
Added Laws 1956, Ch. 32, § 1.

Library References

Physicians and Surgeons €112, C.J.S. Physicians and Surgeons § 17.

§ 32-1694. Notice of action; request for hearing; practice
pending appeal
A. When the board denies, suspends or revokes a license, it shall

send notice of its action by registered mail to the applicant or licensee
concerned, setting forth the reasons for the action taken.

B. Within thirty days after the date of the notice, the applicant or
licensee may give written notice of his request for a hearing, and a
hearing, at which the applicant or licensee shall have the right to
present evidence, shall be held before the board. The board shall ren-
der its decision on the basis of the evidence presented and shall send
a copy thereof by registered mail to the applicant or licensee.

C. If the applicant or licensee does not give written notice of his
request for a hearing within thirty days of the date of the notice
from the board, the decision of the board after the expiration of the
thirty day period shall be final.
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D. No applicant for original license may practice as a dispensing
optician during the pendency of an appeal from a decision of the
board. No licensee whose license is revoked or suspended or whose
renewal application is refused by the board shall be denied the right
to practice during the pendency of any appeal from a decision of the

board.
Added Laws 1956, Ch. 32, § 1.

Library References

Physicians and Surgeons ¢&>11.3(1 to
3).

C.J.8. Physicians and Surgeons § 18.

Notes of Declslons

[. .In general

Subd. D of this section did not act as
an automatic stay of execution of per-
cuiptory writ of mandamus to compel
board to license petitioners to practice
uas dispensing opticians inasmuch as
there was no appeal from board’'s ac-
tion. Carp v. Superior Court In and
For Maricopa County (1958) 84 Ariz.

appealed from judgment but failed to
obtain stay of execution, trial court had
jurisdiction, notwithstanding appeal, to
exercise discretion as to whether it
should by formal order stay execution
of its judgment and peremptory writ of
mandamus or grant petitioners’ applica-
tion for an order to show cause and

161, 325 P.2d 413.

Where trial court issued peremptory
writ of mandamus directing board of
dispensing opticians to issue licenses to
certain dispensing opticians and board

§ 32-1695. Judicial review

Decisions of the board shall be subject to judicial review pursuant to title
12, chapter 7, article 6.1 Added by Laws 1980, Ch, 231, § 51,

t Section 12-901 et seq.

For purpose of Laws 1980, Ch. 231, see
note following § 3-104,

Former § 32-1695 was
Laws 1980, Ch. 231, § 50.

§ 32-1696. Unlawful acts

It is unlawful:

1. To practice as a dispensing optician without having a valid and sub-
sisting liconse isstied pursuant to this chapter, except as provided by § 32-1691,
paragraphs 1 and 2. However, nothing in this chapter shall be deemed to
prohibit the corporate form of organization provided the person actively in
charge of the establishment be a licensee hereunder or a person registered
pursuant to § 32-1682 from practicing as an apprentice dispensing optician.

2. To fraudulently procure 2 license.

3. To hire, procure or induce a person not licensed to practice as a dis-
pensing optician, except as provided by § 32-1682, subsection .,

4. To give, pay or veceive, or offer to give, pay or receive, directly or in-
directly, any gift, premium, discount, reluite or remuneration to or from
any physician or optometrist in return for the referral of patients or cus-
tomers, .

5. To engage in false or misleading ropresentations or advertising,  All
advertising must conform with the provisions of § 44-1481,

6. To advertise or furnish any examination or treatment of the eye.

7. To advertise the furnishing of or furnish, dircetly or indirectly, the
services of a1 physician or optometrist, but it is not unlawful to recommend
the services of a physician or optomotrist.

8 To make use of any advertising statement of a character tending to
indicate to the public superiority of any particular system or type of cye-
sight examination or treatment over that provided by other licensed ocular
practitioners.

0. To fraudulently, dishonestly, illegatly or unprofessionslly conduct the
practice of optical dispensing or engage in any conduet in such practice
which would tend to do harm to the visual health of the public. As amended
Laws 1979, Ch, 201, § &, eff. May 2, 1979.

Cross References
Apprentice dispensing opticlan,
Definition, see § 32-1671.
Exempt persons, see § 32-1691,
Qualifications for license, see § 32-

1683.
Temporary license, see § 36-1681.

conduct a hearing thereon to determine
whether board should be held in con-
tempt for failure to comply with writ
and trial court should have exercised
that jurisdiction. I1d.

Library References
Physicians and Surgeons ¢&=11.3(5).

repealed by C.J.s. Physicians and Surgeons § 18.

For legislative Intent regarding termi-
nation of provisions added or amended
by lL.aws 1479, ch. 201, see note following
¥ 32-1671. .
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§ 32-1697. Violations; classification '
The practice of optical dispensing without a valid and subsisting license 18
a petty offense.  As amended Laws 1978, Ch. 201, § 505, eff. Oct. 1, 1978.

For application of Laws 1978, Ch. 201, Cross References

effective October 1, 1978, see note fol- Classification of offenses, see § 13-601
lowin 1-215. et sea.
Og‘orge%fective date provision of Laws Fines, see § 13-801 et seq.

1978, Ch. 201, see note following § 1-215.

§ 32-1698. Prosecution of violations

The prosecuting officer of a county or city shall prosecute all viola-
tions of this chapter occurring within his jurisdiction by persons who
do not have a valid and subsisting license issued under the provisions
of this chapter.

Added Laws 1956, Ch. 32, § 1.

§ 32-i699. Enforcement powers of the hoard

When in the judgment of the board any person has cngaged in any act
or practice which constitutes a violation of this chapter or the rules, regula-
tlons or standards promulgated pursuant to this chapter, the board may
make application to the appropriite court for an order enjoining such acts
or practices. Injunctive relief pursuant to this section is in addition to
any other remedy prescribed by law, Added Laws 1979, Ch, 201, § 9, eff. May
2, 1979.

For legislative intent regarding termi- by Laws 1973, ch. 201, see note following
nation of provisions added or amended § 32-1671.
Lol At
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CHAPTER 20
BOARD OF DISPENSING OPTICIANS
(Authority:  A.R.S. § 32-1671 et seq.)
ARTICLE 1. IN GENERAL

Sec.

R4-20-01. Original applications.
R4-20-02. Examinations.

R4-20-03. Renewals.

R4-20-04. Definitions.

R4-20-05. Continuing education.
R4-20-06. Rehearing or review of decision.
R4-20-07. Hearing procedures.

R4-20-08. Request for hearing.

ARTICLE 1. IN GENERAL

R4-20-01. Original applications

Each application for license or application for admission to examination must be
accompanied by:

1. The appropriate fee as prescribed in A.R.S. §§ 32-1685A and 32-1685B in
the form of a money order or certified or cashier’s check payable to the Arizona
State Board of Dispensing Opticians.

2. Three letters vouching for the fact that applicant is of good moral character.

3. At least two letters from physicians, optometrists or other dispensing
opticians vouching for applicant’s competency and reputation.

4. Photograph of applicant no smaller than 4x5 centimeters taken not more
than six months next prior to the date of application.

5. Properly executed affidavit.

Historical Note

Former Rule [; Amended eif. Aug. 9, 1977 (Supp. 77-4). Amended eff. Dec. 14, 1979
(Supp. 79-6).

R4-20-02. Examinations .

A. All applicants for licensure pursuant to A.R.S. § 32-1682D as amended
1958 whose applications have been approved by the Board shall be given an
examination by the State Board of Dispensing Opticians such as will help the Board
to determine whether they have acquired the minimum basic skills required for
optical dispensing.

B. The examination will be divided into a written section and a practical

1 Supp. 79-6  12/31/79
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R4-20-02 COMMERCE, PROFESSIONS, AND OCCUPATIONS Title 4

section. The subjects to be covered are as follows:
1. Occular anatomy, physiology and anomalies.
Geometric optics,
Ophthalmic laboratory,
Contact lenses, and
Practical.
The practical shall consist of measuring optical devices such as eye glasses
and contact lenses, interpupilary distance and corneal curvature.

C. Such cxaminations shall be given not less than twice each year. All’
applications must be received by the Board forty-five (45) days prior to the date of
the examination. Applicants whose applications have been approved will be notified
at least two weeks prior to the date of the examination as to the time and place of
the examination.

D. Applicants shall not be permitted to bring books, notes, slide rules, or other
aids into the examination room, nor to communicate by any means whatsoever
with other applicants while the examination is in progress, unless said applicant first
secures the express permission of the presiding examiner, nor will an applicant be
allowed to leave the examination room unless he first secures the permission of said
presiding examiner. Violations of the rule shall terminate all rights of applicant to
continue the examination.

E. At least two members of the Board shall, at all times, be in the examination
roont. No persons except applicants, Board members, employees of the Board or
persons having the express permission of the Board shall be permitted in the
examination rooms while the examination is in progress.

F. When the examination papers are delivered to the presiding examiner they
become the property of the Board and shall not be returned to the applicant nor to
any unauthorized person.

G. Should an appeal be taken by a candidate said examination papers must be -
preserved in their entircty by said Board until their production is requested by the
proper authority or the appeal is terminated.

H. For passing the examination, a grade of not less than 75% must be achieved
on each of the four subjects covered by the written section of the examination and
a like grade on the practical section thereof. Failure to pass an examination shall
not debar an applicant from participating in a subsequent examination or
examinations. Such subsequent examination or examinations may be confined to
the subject or subjects in the examination upon which the applicant failed to secure
a passing grade.

I. If any applicant fails to pass the standard examination, he or she shall, after
a minimum period of six (6) months and prior to eighteen (18) months from the
date of said failure, be permitted to take a sccond examination in those subjects
failed without the payment of any additional fee.

[ S VS I o8 )

to

2/31/79  Supp. 79-6
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Ch. 20 BOARD OF DISPENSING OPTICIANS R4-20-05

J.  Each subsequent examination after the second failure will be permitted only
after filing an original application and payment of the appropriate fee for such
original application. Subsequent examinations after the second failure shall be on
the subjects failed.

Historical Note
IFormer Rule I1; Amended cft. Dec. 14, 1979 (Supp. 79-6).

R4-20-03. Renewals

Each dispensing optician shall notify the Arizona State Board of Dispensing
Opticians of change in place of employment as well as change in personal mailing
address within 30 days of such movement.

Historical Note

Former Rule 11; Amended eff. Aug. 9,:1977 (Supp. 77-4). Amended eff. Aug. 7, 1978
(Supp. 78-4). Amended eff. Dec. 14, 1979 (Supp. 79-6).

R4-20-04. Definitions .

A. The Board may permit applicant to take written portion of the Board
examination pending receipt of the verified information required by A.R.S.
§ 32-1682.

B. If a written prescription from a fully licensed physician or optometrist does
not contain approval for contact lenses, the dispensing optician shall first obtain
such approval from a physician or optometrist prior to the fitting of contact lenses.

C. Alllicenses or temporary licenses shall be displayed in public view.

D. If applicant is not a high school graduate, he must possess a certificate of
equivalency of a high school education. .

E. Any person applying for a temporary license under A.R.S. § 32-1681.C.
must fulfill all requirements set forth in A.R.S. §§ 32-1682.A., 32-1683, and
32-1685.A., B.,and D.

F. Laboratory experience set forth in A.R.S. § 32-1683.6.B. will consist of
any duties directly involved in the production process. Duties which are strictly
clerical are excluded from these provisions.

G. The nationally recognized body on opticianry accredition set forth in
A.R.S. § 32-1683.6.C. is the American Board of Opticianry.

Historical Note
Adopted eff. Aug. 9, 1977 (Supp. 77-4). Amended eff. Dec. 14,1979 (Supp. 79-6).

R4-20-05. Continuing education
A.  The Arizona State Board of Dispensing Opticians shall require for rencwal

(¥

Supp. 79-6  12/31/79
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R4-20-05 COMMERCE, PROFESSIONS, AND OCCUPATIONS Title 4

of license, as of December 31, 1977 and yearly thereatter, proof of continuing
education.

B. Five classroom hours relating to the practice of dispensing opticianry, as
defined in A.R.S. § 32-1671, shall be required annually.

C. Upon application for renewal of licensing annually, the licensee shall
provide to the Board proof of continuing education. The information submitted to
the Board should include the following:

Date
- Name of instructor
Subject matter
Actual clock hours of instruction time
Certification by instructor or officer of sponsoring group.

D. The Board may waive the continuing education requirement for an

individual licensee upon application showing good cause.

Historical Note
Adopted eff. Aug. 9, 1977 (Supp. 77-4).

R4-20.06. Rehearing or review of decision

A. Except as provided in Subsection G., any party in a contested case before
the Arizona State Board of Dispensing Opticians who is aggrieved by a decision
rendered in such case may file with the Arizona State Board of Dispensing
Opticians, not later than ten (10) days after service of the decision, a written
motion for rehearing or review of the decision specifying the particular grounds
thercfor. For purposes of this Subscction a decision shall be deemed to have been
served when personally delivered or mailed by certified mail to the party at his last
known residence or place of business. .

B. A motion for rchearing under this Rule may be amended at any time before
it is ruled upon by the Arizona State Board of Dispensing Opticians. A response
may be filed within ten (10) days after service of such motion or amended motion
by any other party. The Arizona State Board of Dispensing Opticians may require
the filing of written bricfs upon the issues raised in the motion and may provide for
oral argument.

C. A rchearing or review of the decision may be granted for any of the
following causes materially affecting the moving party’s rights:

1. [Irregularity in the administrative proceedings of the agency or its hearing
officer or the prevailing party, or any order or abuse of discretion, whereby the
moving party was deprived of a fair hearing:

2. Misconduct of the Arizona State Board of Dispensing Opticians or its
hearing officer or the prevailing party;

3. Accident or surprise which could not have been prevented by ordinary
prudence:

12/31/79  Supp. 79-6 4
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Ch. 20 BOARD OF DISPENSING OPTICIANS R4-20-06

4. Newly discovered materiat evidence which could not with reasonable
diligence have been discovered and produced at the original hearing;

S. Excessive or insufficient penalties;

6. Ervor in the admission or rejection of evidence or other errors of law
occurring at the administrative hearing;

7. That the decision is not justified by the evidence or is contrary to law.

D. The Arizona State Board of Dispensing Opticians may affirm or modify the
decision or grant a rehearing to all or any of the parties and on all or part-of the
issues for any of the reasons set forth in Subsection C. An order granting a
rehearing shall specify with particularity the ground or grounds on which the
rehearing is granted. and the rehearing shall cover only those matters so specified.

E. Not later than ten (10) days after a decision is rendered. the Arizona State
Board of Dispensing Opticians may on its own initiative order a rehearing or review
of its decision for any reason for which it might have granted a rehearing on motion
of a party. After giving the parties or their counsel notice and an opportunity to be
heard on the matter, the Arizona State Board of Dispensing Opticians may grant a
motion for rehearing for a reason not stated in the motion. In either case the order
granting such a rehearing shall specify the grounds therefor.

F. When a motion for rehearing is based upon affidavits. they shall be served
with the motion. An opposing party may within ten (10) days after such service
serve opposing affidavits, which period may be extended for an additional period
not exceeding twenty (20) days by the Arizona State Board of Dispensing Opticians
for good cause shown or by written stipulation of the parties. Reply affidavits may
be permitted.

G. If in a particular decision the Arizona State Board of Dispensing Opticians
makes specific findings that the immediate effectiveness of such decision is
necessary for the immediate preservation of the public peace, health and safety and
that a rehearing or review of the decision is impracticable, unnecessary or contrary
to the public interest, the decision may be issued as a final decision without an
opportunity for a rehearing or review. If a decision is issued as a final decision
without an opportunity for rehearing, any application for judicial review of the
decision shall be made within the time limits permitted for applications for judicial
review of the Arizona State Board of Dispensing Opticians final decisions.

H. For purposes of this Section the terms “contested case™ and “party™ shall
be defined as provided in A.R.S. § 41-1001.

I.  To the extent that the provisions of this Rule are in conflict with the
provisions of any statute providing for rehearing of decisions of Arizona State
Board of Dispensing Opticians, such statutory provisions shall govern.

Historical Note
Adopted eff. Aug. 9, 1977 (Supp. 774).

5 Supp. 79-6  12/31/79
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R4-20-07 COMMERCE, PROFESSIONS, AND OCCUPATIONS Title 4

R4-20-07. Hearing procedures

A. Hearings: A license shall be denied, revoked or suspended only after due
notice and only after hearing before the Board. Failure to appear at a hearing duly
noticed shall leave the Board free to act upon the evidence and other information at
hand without further notice to the licensee. If the Board finds that public health,
safety or welfare imperatively requires emergency action, and incorporates a finding
to that effect in its order, summary suspension of a license may be ordered pending
procecedings for revocation or other action. Such proceedings shall be promptly
instituted and determined. .

B. Notice of hearing: Notice shall be given to all parties to the proceedings at
least twenty (20) days prior to the date set for the hearing. The notice shall
include: .

1. A statement of the time, place and nature of the hearing;

2. A statement of the legal authority and jurisdiction under which the hearing
is to be held;

3. Areference to the particular sections of the Statutes and Rules involved;

4. Ashort and plain statement of the matters asserted.

If the Board is unable to state the matters in detail at the time the notice is
served, the initial notice may be limited to a statement of the issues involved.
Thereafter, upon application, a more definite and detailed statement shall be
furnished.

C. Opportunity to respond: Opportunity shall be afforded all parties to
respond and present evidence and argument on all issues involved. Copies of
documentary evidence may be received in the discretion of the presiding officer.
Upon request, parties shall be given an opportunity to compare the copy with the
original.

D. Informality: A hearing may be conducted in an informal manner and
without adherence to the Rules of Evidence required in judicial proceedings. A
decision or order of the Board must be supported by substantial, reliable, and
probative evidence. Irrelevant, immaterial or unduly repetitious evidence shall be
excluded. Every person who is a party to such proceedings shall have the right to be
represented by counsel to submit evidence in open hearing and shall have the right
of cross examination. All witnesses shall testity under oath.

E. [Informal disposition: Informal disposition may be made of any contested
case by stipulation, agreed settlement, consent order or default.

F. Therecord: The record in a contested case shall include:

1. All pleadings, motions, interfocutory rulings.
2. LEvidence received or considered.
3. Astatement of matters officially noticed.
4. Objections and offers of proof and rulings thereon.
5. Proposed findings and exceptions.
12/31/79  Supp. 79-6 6
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6. Any decisions, opinion or report by the officer presiding at the hearing.

7. Al staff memoranda, other than privileged communications, or data
submitted to the hearing officer or members of the agency in connection with their
consideration of the case..

G. Judicial notice: Notice may be taken of judicially cognizable facts. In
addition, notice may be taken of generally recognized technical or scientific facts
within the agency’s specialized knowledge. The parties shall be notified either
beforc or during the hearing or by reference in preliminary reports or otherwise of
the material noticed, including any staff memoranda or data and they shall be
afforded an opportunity to contest the material so noticed. The agency’s
experience, technical competence and specialized knowledge may be utilized in the
evaluation of the evidence.

H. Subpoenas: The officer presiding at the hearing may cause to be issued
subpoenas for the attendance of witnesses and shall have the power to administer
oaths.

Historical Note
Adopted eff. Mar. 20, 1978 (Supp. 78-2). Amended eff. Aug. 7, 1978 (Supp. 78-4).

R4-20-08. Request for hearing

Any party aggrieved by any Board decision may request a hearing before the
Board. Said hearing, if granted, shall be conducted in accordance with the hearing
procedures outlined in Rule R4-20-07. '

Historical Note
Adopted eff. Aug. 7, 1978 (Supp. 78-4).

.\J

Supp. 79-6  12/31/79
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APPENDIX IV

MEMORANDUM FROM THE ARIZONA LEGISLATIVE COUNCIL
REGARDING EXAMINATION PRACTICES - MAY 20, 1981



ARIZONA LEGISLATIVE COUNCIL

IE

May 20, 1981

TO: Douglas R. Norton
Auditor General

FROM: Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (O-81-45)

This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated May 15, 1981. No input was received from the attorney general concerning
this request.

FACT SITUATION: -

Our review of the examination procedures followed by the board of dispensing
opticians (board) revealed several discrepancies in grading, namely:

1. Answers to questions originally marked incorrect by the board were later
marked as correct, resulting in as many as four out of a possible five response choices
being correct for one question. This practice was contrary both to the examination keys
and to the opinion of a professor of ophthalmology from the University of Arizona, whom
we consulted to determine correct answers to these questions. Further, this grading
practice allowed eleven individuals to pass examination sections they otherwise would not
have passed.

2. The grading practice described in Item 1 was not applied equitably to all
applicants. In other words, credit was not given to all applicants who responded similarly
to the same questions. This inequitable grading practice precluded three individuals from
passing examination sections they otherwise would have passed.

3. Original grading did not coincide with examination keys in several instances,
resulting in one applicant passing an examination the applicant otherwise would not have
passed.

QUESTION PRESENTED:

What effects, if any, regarding: 1) license validity, or 2) proper use of board
discretion, occur as a result of these grading practices?

ANSWER:

Traditionally, the state has required a license for the practice of certain
occupations which affect the public interest. A common requisite for the issuance of a
license has been the passage of an examination designed to test competency and
proficiency. The possession of a license from the state is a sign of protection to those
members of the public who have prospective dealings with the licensed professional.
Arizona follows this traditional scheme of examining and licensing dispensing opticians

Iv-1



prior to their contact with the general public. Arizona Revised Statutes (A.R.S.) section
32-1682, subsection D provides that:

The board shall give a written and practical examination to all applicants,
except for applicants who qualify by reciprocity as provided in section
32-1683, paragraph 6, subdivision (a), to assist it in determining whether an
applicant has acquired the minimum basic skills required for optical
dispensing. The board may prescribe such reasonable rules and regulations
relating to the examination of applicants as may be deemed necessary for
the performance of its duties.

The board has prescribed, by rule, procedures for examination of applicants. A.C.R.R.
R#%4-20-02.

A state cannot exclude a person from the practice of an occupation in a manner, or
for a reason, that contravenes the due process clause of the Fourteenth Amendment.
Schware v. Bd. of Bar Exam., 35 U.S. 232, 77 S. Ct. 752, 1 L. Ed. 2d 796 (1957); Article
11, section 4, Constitution of Arizona,

The board as the administrator of the examination and licensing process has the
responsibility to administer examinations to ensure the fair and consistent application of
examination requirements. Fundamental fairness dictates that credit be extended to all
applicants who responded similarly to the same questions. The fact situation described
clearly raises issues of violation of due process.

Similarly, equal protection requires that different treatment of persons similarly
situated be justified by an appropriate state interest. We fail to see on the facts provided
an appropriate state interest in the differing treatment accorded by the board to
applicants for licensure as dispensing opticians.

The grading practices described raise serious questions concerning the
effectiveness of the board's examination procedures to determine competency and
proficiency of applicants. The dual purpose of determining competency of license
applicants and protecting the public against unqualified professionals is not served by
designing test questions in which four out of five possible answers are correct. The
board's procedure for exam question development and exam grading should be closely
reviewed to ensure that public purposes are being served and that license applicants are
being fairly treated.

cc:  Gerald A. Silva
Performance Audit Manager
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MEMORANDUM FROM THE ARIZONA LEGISLATIVE COUNCIL
REGARDING ACCEPTANCE OF NATIONAL EXAMINATION -
NOVEMBER 21, 1980



N

»(

AR1ZONA LEGISLATIVE COUNCIL

M [ M ” November 21, 1980

TO: Douglas R. Norton
Auditor General

FROM: Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (0-80-58)

This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated November 7, 1980. No input was received from the Attorney General
concerning this request.

FACT SITUATION:
Arizona Revised Statutes (A.R.S.) section 32-1682, subsection D states:

D. The board shall give a written and practical examination to all
applicants. .. to assist it in determining whether an applicant has acquired
the minimum basic skills required for optical dispensing. The board may
prescribe such reasonable rules and regulations relating to the examination
of applicants as may be deemed necessary for the performance of its duties.

QUESTION PRESENTED:

Can the State Board of Dispensing Opticians (Board) allow an examination
prepared by the Opticians' Association of America (OAA) and administered
by the Educational Testing Service (ETS) to be used in lieu of the
examination which the Board locally prepares and administers?

ANSWER:

No. Administration and grading of an examination by ETS would be an invalid
delegation of a duty imposed upon the Board by statute.

A provision that the Board "shall give" a written and practical examination to all
applicants, with the specific exception of applicants holding licenses from other states
having requirements substantially equivalent to those of this state, imposes a mandatory
duty upon the Board to give an examination to such applicants.

By the terms of A.R.S. section 32-1683, not materially amended since this
occupation was first regulated in 1956, an applicant must establish by one of four means
that he has the required technical skill and training necessary for licensure. Subsections
A and C, not materially amended since 1956, of A.R.S. section 32-1682 impose a duty
upon the Board to determine whether the applicant is entitled to a license:



A. Any person desiring to obtain a license to be a dispensing optician shall
make an original application to the board upon forms prescribed by it,
setting forth verified information to assist the board in the determination of
the applicant's ability to meet the requirements of this chapter and the rules
and regulations adopted by the board.

* * *

C. The board shall have the right to require from all applicants any
additional information which in its judgment may be necessary to assist the
board in determining whether the applicant is entitled to the license.

The substance of A.R.S. section 32-1682, subsection D was first initiated as a rule
by the Board. The Supreme Court in State Board of Dispensing Opticians v. Carp, 85 Ariz.
35, 330 P.2d 996 (1958), considered the validity of the rule adopted by the Board requiring
an examination of applicants who had not been practicing in Arizona, listing subjects of
the examination and requiring a certain grade for passing. The Court stated at page 38 of
the official report:

/T/he board must decide whether such engaging /as a dispensing opt1c1an7 or
apprenticeship resulted in the applicant having acquired the minimum basic
skills for optical dispensing. The fact of the acquisition of these basic skills
from the required statutory experience is committed to the discretion of the
board and if not abused, its action cannot be controlled by mandamus.

The board recognizing its duty to make this decision passed a
resolution that it was unable to do so .

The Court found the rule invalid as entering the legislative field:

We think the intention of the legislature by the enactment of the applicable
portion of section 32-1683 was to prescribe certain experience which might
well result in the acquisition of the minimum basic skills necessary for
optical dispensing without the additional requirement of passing some
examination on such subjects and at such percentage as the board might
choose to designate.

In the first session of the Legislature following this decision, subsection D was added to
A.R.S. section 32-1682.

The question in the Carp case, answered in the negative, was whether the Board
could avoid its statutory duty to determine whether applicants had acquired basic skills by
adopting a rule requiring an examination. The question presented here, which must also
be answered in the negative, is whether the Board may avoid its statutory duty to
determine whether applicants have acquired basic skills and its duty to give an
examination in aid of that determination by delegating the writing of that examination to
one private organization as its agent and the administration of that examination to
another private organization as another agent.



CONCLUSION:

The Board, in the exercise of its statutory duty, could approve and adopt as its own
an examination identical to the OAA examination or any other examination it might
reasonably choose. We believe, however, that choosing a private organization as its agent
to give and therefore to grade an examination in the guise of "reasonable rules and
regulations relating to the examination" would be an invalid delegation of its duty.

cc: | Gerald A. Silva
Performance Audit Manager
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NOVEMBER 24, 1980



AR1ZONA LEGISLATIVE COUNCIL

M [ M U November 24, 1980

TO: Douglas R. Norton
Auditor General

FROM: Arizona Legisltive Council

RE: Request for Research and Statutory Interpretation (0-80-59)

This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated November 12, 1980. No input was received from the Attorney General
concerning this request.

FACT SITUATION:

Arizona Revised Statutes (A.R.S.) Title 32, chapter 15.1 provides for the licensure
of dispensing opticians and the registration of apprentice dispensing opticians, but it does
not limit the optical dispensing profession to these two classes of regulated personnel.
A.R.S. section 32-1691, paragraph 2 states:

This chapter shall not apply to:

* * *

2. Any person working under the direct supervision of a physician,
optometrist or dispensing optician duly licensed to practice in this state, so
long as the person is working exclusively for the licensed physician,
optometrist or dispensing optician and does not hold himself out to the
public as a dispensing optician or apprentice dispensing optician.

QUESTIONS PRESENTED:

1. Is there any material difference in the State Board of Dispensing Optician's
(Board) legal scope of authority to sanction or otherwise regulate an apprentice dispensing
optician as opposed to an unlicensed, nonapprentice dispenser of opthalmic goods?

2. Can the Board take any action in a case involving a justifiable consumer
complaint against an individual who is unlicensed and who may be either:

(a) An apprentice dispensing optician.

(b) An unlicensed, unregistered apprentice (e.g., can the Board suspend or revoke
the license of the supervisor of such individuals?)

3. How often in Arizona in other professional or occupational categories is this
form of licensed supervision used?

ANSWERS:
1. See discussion.

2. See discussion.
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3. Four times.
DISCUSSION:

Under A.R.S. section 32-1696, paragraph 3, it is unlawful to "hire, procure or
induce" an unlicensed person to practice as a dispensing optician, "except as provided in
section 32-1682, subsection E",

A.R.S. section 32-1682, subsection E creates a classification of persons designated
as apprentice dispensing opticians and requires that persons wishing to work as such
apprentices obtain a certificate of registration.

Therefore, reading these two statutes together, the classification of apprentice
dispensing opticians is an exception to those unlicensed persons whom it is unlawful to
hire.

We note that a person who is registered as an apprentice dispensing optician is not
licensed to dispense optical goods independently. Under A.R.S. section 32-1696,
paragraph 1, it is unlawful to practice as a dispensing optician without a valid license.
A.R.S. section 32-1671, paragraph 5 does not exempt certified apprentice dispensing
opticians from the definition of "dispensing optician". Under paragraph 1 of this section,
apprentice dispensing optician is defined as a "person engaged in the study of optical
dispensing under the instruction and direct supervision of a dispensing optician, physician,
or optometrist". (Emphasis added.) Under A.R.S. section 32-1691, paragraph 2, the
optical licensing statutes do not apply to persons working both under the direct
supervision of, and exclusively for, a licensed physician, optometrist or optician.
Therefore a registered apprentice dispensing optician is not authorized to dispense optical
goods outside the direct supervision of his employer. (Under A.R.S. section 32-1681,
subsection C, a registered apprentice dispensing optician may apply for a temporary
license.)

Thus, Arizona statutes provide that an employer may be penalized for hiring
unlicensed persons to practice as dispensing opticians, except an employer may not be
penalized for hiring a registered apprentice dispensing optican who practices outside the
scope of his authorized practice, that is, not under the direct supervision of a licensed
practitioner. A.R.S. sections 32-1671, paragraph 1 and 32-1696, paragraph 3.

The exception for apprentices in A.R.S. section 32-1696, paragraph 3 from the
prohibition against hiring an unlicensed person to practice as a dispensing optician does
not scem to have a rational basis, in that an apprentice is by definition prohibited from
independently practicing as a dispensing optician. A.R.S. section 32-1671, paragraph 1.
We note that there is no statutory prohibition against an optician hiring an unlicensed
person who is not a registered apprentice as long as the unlicensed person works
exclusively and under the direct supervision of the licensed practitioner. A.R.S. section
32-1691, paragraph 2. Therefore, as to the board's power to suspend or revoke the license
of a licensee who hires an unlicensed person to practice as a dispensing optician there is a
difference, depending on whether the unlicensed person is a registered apprentice or not.

Under A.R.S. section 32-1699 the board may make application to the court to
obtain an injunction to enjoin acts or practices which are in violation of the statutes or
regulations. This injunctive remedy is applicable both to licensed and unlicensed persons.

A.R.S. section 32-1696 prescribes that certain acts are unlawful:
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32-1696. Unlawful acts

It is unlawiful:

1. To practice as a dispensing optician without having a valid and
subsisting license issued pursuant to this chapter, except as provided by
section 32-1691, paragraphs 1 and 2. However, nothing in this chapter shall
be deemed to prohibit the corporate form of organization provided the
person actively in charge of the establishment be a licensee hereunder or a
person registered pursuant to section 32-1682 from practicing as an
apprentice dispensing optician.

2. To fraudulently procure a license.

3. To hire, procure or induce a person not licensed to practice as a
dispensing optician, except as provided by section 32-1682, subsection E.

4. To give, pay or receive, or offer to give, pay or receive, directly
or indirectly, any gift, premium, discount, rebate or remuneration to or
from any physician or optometrist in return for the referral of patients or
customers.

5. To engage in false or misleading representations or advertising.
All advertising must conform with the provisions of section 44-1481.

6. To advertise or furnish any examination or treatment of the eye.

7. To advertise the furnishing of or furnish, directly or indirectly,
the services of a physician or optometrist, but it is not unlawful to
recommend the services of a physician or optometrist.

8. To make use of any advertising statement of a character tending
to indicate to the public superiority of any particular system or type of
eyesight examination or treatment over that provided by other licensed
ocular practitioners.

9. To fraudulently, dishonestly, illegally or unprofessionally conduct
the practice of optical dispensing or engage in any conduct in such practice
which would tend to do harm to the visual health of the public. (Emphasis
added.)

The legislative intent of A.R.S. section 32-1696 is ambiguous in that it declares
certain acts to be "unlawful" but does not classify the acts as crimes or prescribe a
penalty. Since A.R.S. section 32-1693 authorizes the board to deny, suspend or revoke the
license of any person "who violates any provision of this chapter" the board could deny,
suspend or revoke the license of either an apprentice or a licensed dispensing optician who
committed such acts. You may wish to recommend that A.R.S. section 32-1696 be
amended to either provide a criminal classification or be rewritten to declare that the
prohibited acts are grounds for denial, suspension or revocation of a license. Therefore,
as to acts which are unlawful under A.R.S. section 32-1696 there is a difference as to
whether the offender is unlicensed or licensed, since A.R.S. section 32-1696 cannot be

applied to unlicensed persons.
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Under A.R.S. section 32-1697, only the unauthorized practice of optical dispensing
is a petty offense, punishable by a maximum fine of $300. This is the only act on conduct
in chapter 5.1 regulating dispensing opticians which is classified as a criminal offense.
Criminal prosecution is under the jurisdiction of city prosecutors or county attorneys.
A.R.S. section 32-1698.

2. There is no express statutory authority to suspend or revoke the license of a
supervisor of an unlicensed person. Under A.R.S. section 32-1696, paragraph 3, the board
may suspend ‘or revoke the: license of an employer who hires an unlicensed person to
practice as a dispensing optician, except if the unlicensed person is a registered
apprentice practicing outside the scope of his authorized practice. See discussion of
question 1. ’

Also under paragraph 9 of A.R.S. section 32-1696 the board could suspend or
revoke the license of a person who "fraudulently, dishonestly, illegally or unprofessionally"
conducts the practice of optical dispensing or engages in "any conduct in such practice
which would tend to do harm to the visual health of the public". As the negligent hiring of
persons who are incompetent would clearly be conduct which "would tend to do harm to
the visual health of the public" the board would have authority to revoke that employer's
license. We cannot say under what circumstances, if any, a supervisor's conduct would
fall within the prohibited conduct described in paragraph 9.

3. Arizona statutes provide for the supervision of licensed apprentices or interns
in four instances:

(a) Barber apprentices.

Arizona statutes prescribe that to be eligible for a regular license to practice as a
barber a person must, in addition to passing a barbering examination, complete eighteen
months' apprenticeship under the personal supervision of a registered barber. A.R.S.
section 32-323, paragraph 2.

Apprentice barbers may practice only under the supervision of a registered barber.
A.R.S. section 32-324, subsection C. A barber shop may not employ more than two barber
apprentices for each licenced barber. A.R.S. section 32-329, subsection C. To qualify for
certification as a barber apprentice a person must be a graduate of a registered barber
school and pass an apprenticeship examination. If an apprentice does not pass the regular
examination to practice as a barber within three years of receiving his certificate of
apprenticeship, the certificate is revoked, unless he completes two hundred fifty hours of
further study in a registered barber school. A.R.S. section 32-324.

A barber who permits a person in his employ or under his supervision to practice as
a barber apprentice without an apprentice certificate is guilty of a class 3 misdeameanor.
A.R.S. section 32-356, paragraph 2.

(b) Embalmer apprentices.

Arizona statutes prescibe that to be eligible for a certificate to practice
embalming a person must, in addition to being a graduate of an approved college of
embalming, complete two years of practical experience as an embalmer under a qualified
~ practicing embalmer, and such apprenticeship must include embalming at least twenty-

five bodies. A.R.S. section 32-1322, paragraph 2. An apprentice embalmer may practice
only under the direct supervision of a licensed embalmer. A.R.S. section 32-1327,
subsection C. The supervisor must certify with his signature the work of the apprentice
embalmer. A.R.S section 32-1361, subsection B.
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(c) Pharmacy interns.

Arizona statutes provide that a person accepted in a school or college of pharmacy
may register as a pharmacy intern for the purpose of receiving instruction in the practice
of pharmacy and the necessary experience to practice. A.R.S. section 32-1923.

"Intern training and registration as a pharmacy intern...is for the purpose of
acquiring practical experience in the practice of the profession of pharmacy before
becoming registered as a pharmacist". A.R.S. section 32-1923, subsection E.

A pharmacy intern who does not complete his pharmacy education within six years
is not eligible for re-registration as an intern without an acceptable explanation to the
board. An intern may dispense drugs and perform other duties of a pharmacist only in the
presence and under the personal supervision of a licensed pharmacist. The supervising
pharmacist must register with the board as a pharmacy intern preceptor and may not
permit a person to act as a pharmacy intern until he has verified the intern's registration.
A.R.S. secton 32-1923.

(d) Polygraph examiner interns.

Arizona statutes permit a person who is in training and has completed a course in
polygraphy in an approved school to administer polygraph examinations under the
supervision and personal control of a licensed examiner. An intern license is valid for six
months only and may be extended upon good cause for six months only. The apprentice
must consult monthly with the supervising examiner for the purpose of having his work
evaluated. The supervising examiner must furnish a written report on the intern's
competency and expertise at the time the intern applies for a license to practice
polygraphy. A.R.S. section 32-2707.

Like the above statutes, the statutes on apprentice dispensing opticians provide a
means to qualify for a license to practice. A.R.S section 32-1683, paragraph 6,
subdivision (b).

However, in contrast with statutes providing for certification of apprentices or
interns in other professions, the dispensing optician statutes do not expressly mandate any
duties on the supervising practitioner. For example, compare with the other following

statutory provisions:

---may not employ or supervise an unlicensed apprentice. A.R.S. section
32-356, paragraph 2 (barbers).

---must register with the board as a supervising practitioner and verify with
the board the intern’s registration. A.R.S section 32-1923 {pharmacists).

---must certify the apprentice's work. A.R.S. section 32-1361, subsection B
(embalmers).

---must evaluate the intern's progress and consult with him monthly and
make a written report on his competency. A.R.S. section 32-2707 (polygraph
examiners).

A.R.S. section 32-1671, paragraph 1 defines an "apprentice dispensing optician" as
one who works "under the ... direct supervision" of a licensed practitioner, and "direct
supervision" is defined as "the provision of direction and control through inspection and
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( evaluation of work by consultation or instruction, as needed". Therefore, a duty of the
supervisor to inspect and evaluate the apprentice's work may be implied. You may wish to
suggest an amendment to the statutes that would expressly mandate that the supervising
practitioner be responsible for the work of the apprentice.

Also, A.R.S. section 32-1682, subsection E, requires the employer of an apprentice
to certify the application for apprenticeship.

E. The board shall require that any person desiring to work as an
apprentice dispensing optitican obtain a certificate of registration. The
person shall make an original application to the board upon forms prescribed
by it. The apprenticeship shall be deemed to commence on the date of
‘application.. The application shall state whether the applicant is beginning
employment and, if not, the date employment began for the purpose of
obtaining practical experience. The application shall indicate the name of
the applicant's employer and whether the employer is a duly licensed
physican, optometrist or dispensing optician. The application shall be
certified by the employer and the applicant. A fee for registration shall not
be required. The board, upon receipt of the application, shall issue a
certificate of registration valid at the establishment of the employer.
(Emphasis added.)

As the employer may not be the same person as the supervising practitioner, you
may wish to suggest that the above provision be amended to require that the name of the
C supervising practitioner be included on the application. :

ccC: Gerald A. Silva
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APPENDIX VII

MEMORANDUM FROM THE ARIZONA LEGISLATIVE COUNCIL
REGARDING PENALTIES FOR OCCUPATIONAL REGULATION -
MAY 21, 1981



ARIZONA LEGISLATIVE COUNCIL

1T I

- T0: Douglas R. Norton
Auditor General

FROM:  Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (0-81-42)

This is in response to a request submitted on your behalf by Gerald A.
Silva in a memo dated May 12, 1981. No input was received from the attorney
general concerning this request.

FACT SITUATION:
Arizona Revised Statutes (A.R.S.) section 32-1673 states:

The board shall prescribe and enforce rules and regulations, not in
conflict with the laws of this state, necessary or advisable to carry
out the provisions of this chapter, and which help to assure the
competency of dispensing opticians and prevent conduct on their part
which would tend to do harm to the visual health of the public.

A.R.S. section 32-1693, subsection A grants the board of dispensing
opticians (board) the power to:

/S7uspend or revoke the license of any person who violates any
provision of this chapter or the rules and regulations of the
board.

Arizona Administrative Rules and Regulations Chapter 20, Article 1, Rule
R4-20-06 provides for an informal hearing process and informal disposition of
cases.

Finally, A.R.S. section 32-1696 delineates unlawful acts regarding
dispensing opticians. However, no specific statutes or rules exist regarding the
board's authority to act on complaints or the specific procedures to follow in
doing so.

QUESTIONS PRESENTED:

1. What effect, if any, does the lack of specific statutes or rules and
regulations regarding complaints have on the board's ability to handle
complaints and/or their scope of authority in handling complaints?

2. How does the board's statutory authority to handle complaints compare
with that of other boards in the state?

3. How do the penalties for violations of the dispensing optician
statutes compare with those of other boards?
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4, Are criminal offenses and penalties provided for in the case of
violations of the dispensing optician statutes? 1In other words: a) Is the
penalty provided for in A.R.S. section 32-1697 considered criminal; and b) are
any other criminal offenses or penalties available under Arizona law?

ANSWERS:

1. It s inappropriate for this office to wundertake a factual
determination of the substantive effect on the board of the lack of statutory or
regulatory complaint procedures without a case-by-case review of the handling of
complaints made to the board. Obviously it would seem beneficial for the board,
the complainant and the optician who is the subject of the complaint to have
clear guidelines for handling complaint procedures. A routine process for
reviewing complaints would help to ensure that the board conducts effective
investigations plus it would provide procedural safeguards for the dispensing
optician involved in the complaint.

You may wish to recommend that complaint review procedures be enacted by
the legislature or promulgated by board rule.

2. The board's statutory authority to handle complaints is sketchy when
compared to that of other licensing boards and commissions. A limited review of
statutes of 25 other A.R.S. Title 32 boards indicates that in 18 cases the
statutory complaint procedures are quite specific as opposed to the enabling
legislation for the board of dispensing opticians.

3. The criminal penalties prescribed by the legislature for violations of
A.R.S. Title 32, chapter 15.1 (dispensing opticians) are the least severe of
those found in the remainder of Title 32. A brief survey of enabling statutes of
other selected Title 32 boards and commissions indicates that the great majority
(22) have misdemeanor classifications while 5 have a felony classification or a
combination felony-misdemeanor classifications.

4. A.R.S. section 32-1697 provides that "/t/he practice of optical
dispensing without a valid and subsisting license is a petty offense." Petty
offenses are criminal offenses. While no imprisonment is authorized for
conviction of a petty offen:e, it is punishable by a criminal fine of up to three
hundred dollars. A.R.S. se¢.tion 13-802, subsection D.

A.R.S. section 32-1697 covers only the practice of optical dispensing
without a valid and subsisting Ticense; however, the items enumerated as unlawful
in A.R.S. section 32-1696 would also be considered petty offenses by virtue of
the general requirement prescribed by A.R.S. section 13-602, subsection C:

Any offense defined outside this title without either designation as

a felony or misdemeanor or specification of the classification or
the penalty is a petty offense.

cc: Gerald A. Silva
Performance Audit Manager
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APPENDIX VIII

MEMORANDUM FROM THE ARIZONA LEGISLATIVE COUNCIL
REGARDING ARIZONA OCCUPATION REGULATION -
AUGUST 10, 1981



ARIZONA LEGISLATIVE COUNCIL

I

August 10, 1981

TO: Douglas R. Norton
Auditor General

FROM: Arizona Legislative Council
RE: Request for Research and Statutory Interpretation (0-80-59, addendum)

This addendum is in response to a request submitted on your behalf by
Gerald A. Silva in a memo dated August 7, 1981. No input was received from the
Attorney General concerning this request.

The memorandum dated November 24, 1980 indicates that Arizona
Revised Statutes (A.R.S.) Title 32, chapter 15.1 excepts from the provisions of
chapter 15.1 at section 32-1691, paragraph 2, any persons working under the
direct supervision of a licensed dispensing optician who work exclusively for the
licensed dispensing optician.

QUESTION PRESENTED:

Is there a similar broad exception in any other statutory regulation of
occupations, with the result that an unlicensed or unregistered person may
perform the same acts, under the supervision of a licensed person, as a
registered apprentice may perform?

ANSWER: No.
Other provisions for licensed or registered apprentices are:

1. Barbers. A barber who permits a person under his supervision to |
practice as a barber apprentice without an apprentice certificate is guilty of a
class 3 misdemeanor. A.R.S. section 32-356.

2. Embalmers. No dead human body shall be embalmed except by a |
qualified practicing embalmer or by a registered apprentice under direct
supervision of a qualified embalmer. A.R.S. section 32-1361.

3. Pharmacists. It is unlawful for any person other than a pharmacist or
pharmacy intern to sell or dispense drugs or compound prescription orders.
A.R.S. section 32-1961.

4. Polygraph examiners. Only licensed polygraph examiners (A.R.S.
section 32-2702) or interns (A.R.S. section 32-2707) or full-time employees of a
law enforcement agency (A.R.S. section 32-2709) may administer polygraph -
examinations.
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CONCLUSION:

To bring chapter 15.1 into conformity with other regulatory statutes
which provide for apprentices, the exception in A.R.S. section 32-1691,
paragraph 2 should be narrowed from "person" to "apprentice". The present
statute is apparently not the result of inadvertence, however. This section, as
added by Laws 1956, chapter 32, section 1, excepted "any person working under
the direct supervision ... so long as the apprentice is working exclusively for
the . . . dispensing optician...". It was Laws 1979, chapter 201, amending
chapter 15.1 generally, which changed "apprentice” to "person”.

cc: Gerald A. Silva
Performance Audit Manager
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APPENDIX IX

MEMORANDUM FROM THE ARIZONA LEGISLATIVE COUNCIL
REGARDING COMITY WITH OTHER STATES -
JUNE 15, 1981



o ARIZONA LEGISLATIVE COUNCIL

N

[
TO: Douglas R. Norton
Auditor General
FROM: Arizona Legislative Council
® RE: Request for Research and Statutory Interpretation (0-81-43)
‘This memo is a revised response* to a request submitted on your behalf by Gerald
A. Silva in a memo dated May 13, 1981. No input was received from the Attorney
® General concerning this request.
FACT SITUATION:
Arizona Revised Statutes (A.R.S.) section 32-1683 requires, in part:
» An applicant for a license under this chapter shall:

kI

6. Establish that he has the required technical skill and training necessary
for licensing by any one of the following means:

» (a) Submit evidence of having a valid and subsisting license in good standing
from another state which licenses dispensing opticians or opthalmic
dispensers, and whose requirements at the time of issuance of the license
were at least substantially equivalent to the requirements of this chapter.

* ¥ X
? . - . . .
Arizona Administrative Rules and Regulations, Chapter 20, Article 1, Rule
R4-20-02(B) requires that the examination for licensure be divided into:
A written examination, consisting of the following subjects:
[} I. Occular anatomy, physiology and anomalies.
2. Geometric optics
3. Ophthalmic laboratory
[ 4. Contact lenses; and

A practical examination.

Subsection (H) of the same rule requires a minimum score of 75 percent on each of

the four written sections and the same on the practical examination. In addition, Arizona

[ dispensing optician statutes disallow the substitution of examinations for licensure

prepared by any person or group other than the Board of Dispensing Opticians (Board) (see
Legislative Council memorandum No. 0-80-58).

» *This replaces our memo (O-81-43) dated May 21, 1981.
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Board in arbitrarily refusing, because of some finely drawn technicality, to allow a person
to qualify as a dispensing optician on the basis of comity is subject to judicial review by
way of a special action in mandamus. 61 Am. Jur. 2nd Physicians, Surgeons, Etc. section
68. A court may issue a writ of mandamus to any Board to compel the admission of a
party to the use of a right to which he is entitled. A.R.S. section 12-2021.

CONCLUSION:

1. If the Board determines that the licensing requirements of Virginia, Georgia,
Massachusetts and Nevada for dispensing opticians are substantially equivalent to
Arizona's licensing requirements, the agreements to grant licensure by comity with such
states are valid and legally binding. The Board's determination will be followed unless it
is shown to be unreasonable and clearly erroneous.

2. Abuse of discretion by the Board in arbitrarily refusing to allow a person to

qualify as a dispensing optician by comity is reviewable by the courts pursuant to a special
action in mandamus.

cc:  Gerald A. Silva
Performance Audit Manager
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APPENDIX X

MEMORANDUM FROM THE ARIZONA LEGISLATIVE COUNCIL
REGARDING COMITY WITH ALASKA -
JUNE 15, 1981



ARIZONA LEGISLATIVE COUNCIL

NEN

June 15, 1981

TO: Douglas R. Norton
Auditor General

FROM: Arizona Legislative Council

RE: .= Request for Research and Statutory Interpretation (O-81-39)

This is in response to a request submitted on your behalf by Gerald A. Silva in a
memo dated May 7, 1981. No input was received from the attorney general concerning
this request. '

FACT SITUATION:

The state board of dispensing opticians (board) initiated a verbal agreement with
the State of Alaska to grant licensure by comity on approximately March 8, 1979. This
agreement was arranged on the basis of information presented to the board that Alaska's
licensing requirements were similar to those of Arizona. On approximately December 13,
1979, the board cancelled the comity agreement because additional information received
indicated that Alaska's licensure requirements were not similar. (Alaska was found to
license separately for eyeglasses and contact lenses; Arizona licenses for both under the
same license.)

During the period for which reciprocity was granted to Alaska residents, several
Alaska licensees received Arizona licenses through comity.

QUESTIONS PRESENTED:

1. Given the siituation (i.e., that comity was granted on the basis of incomplete
information and later revoked due to additional information received), would the licenses
granted through comity to Alaska residents during the period between March and
December of 1979 be invalid?

2. Is there any situation in which licenses granted through comity should be
invalidated if an agreement to grant licensure by comity was subsequently cancelled?

ANSWERS:
1. Yes.
2. See discussion.
DISCUSSION:
1. This discussion assumes that there was no change in Alaska law during 1979.

The statutory provision under which licensed dispensing opticians or opthalmic
dispensers from other states may become licensed in this state is Arizona Revised
Statutes (A.R.S.) section 32-1683, paragraph 6, subdivision (a):
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An applicant for a license issued under this chapter shall:

* * *

6. Establish that he has the required technical skill and training
necessary for licensing by any one of the following means:

(@)  Submit evidence of having a valid and subsisting license in good
standing from another state which licenses dispensing opticians or
ophthalmic dispensers, and whose requirements at the time of
issuance of the license were at least substantially equivalent to the
requirements of this chapter.

The purpose of this statute is to allow the licensure of persons who are evidently
qualified to practice as dispensing opticians but who have not had the training or
experience in this state as is otherwise required. A license may be granted under such
circumstances only when the prescribed conditions exist, i.e.:

(a) The person has a valid and subsisting license

(b) Issued by a state which licenses dispensing opticians or ophthalmic dispensers,
and

(c) The licensing requirements at the time the license was issued were at least
substantially equivalent to Arizona's licensing requirements.

Administrative agencies have no common law or inherent powers. Instead their
powers are to be measured by the statutes under which they operate. Kendall v. Malcolm,
98 Ariz. 329 (1965); Garvey v. Trew, 64 Ariz. 342 (1946). The board must follow the
standards prescribed by statute in determining whether a reciprocal license may be
granted. If an act by the board abrogates a statutory standard, it is invalid. Akopiantz v.
Board of Medical Examiners, 11 Cal. Rptr. 810 (Ct. App. Cal. 1961); Lake v. Mercer, 58
S.E. 2d 336 (S.C. 1950). In the instant case, the license would have allowed a person who
was licensed in Alaska to deal in either eyeglasses or contact lenses to become licensed to
deal in both in Arizona with no showing that he was so qualified. Arizona law
contemplates that a licensed dispensing optician is qualified to dispense both eyeglasses
and contact lenses. (See definition of "dispensing optician", A.R.S. section 32-1671.) Since
the Alaska requirements are not "substantially equivalent" to Arizona's requirements, the
purported reciprocity agreement was invalid as were any Arizona licenses issued
thereunder. '

Whether the question is analyzed in terms of reciprocity or comity, the result is
the same. "Reciprocity" is essentially based on an agreement or quid pro quo. It is the
relation when one state gives the subjects of another certain privileges, on condition that
its own subjects shall enjoy similar privileges at the hands of the other state. Black's Law
Dictionary 1142 (5th ed. 1979). "Comity", on the other hand, involves a unilateral
willingness to grant a privilege out of deference and goodwill rather than as a matter of
right or obligation. Black's Law Dictionary 242 (5th ed. 1979). It is the recognition that
one sovereignty allows within its territory to the official act of another sovereignty.
Under comity, recognition may be given by the board if not contrary to the public policy
of Arizona. Brown v. Babbitt Ford, Inc., 117 Ariz. 192 (1977). The public policy of
Arizona is stated in the previously cited statute as requiring that the other state's
standards be "at least substantially equivalent to the requirements of this chapter."
A.R.S. section 32-1683, paragraph 6, subdivision (a). The statutory requirement dictates
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the terms of any reciprocal agreement or comity consideration. Since Alaska's
requirements did not meet the statutory standard, the board could not license an Alaska
licensee under either reciprocity or comity.

The Supreme Court of Georgia addressed the same question involving a
chiropractic license issued by comity to practice in Georgia based on a Kentucky
chiropractic license. It was later discovered that the laws of Kentucky did not have
requirements equal to those of Georgia. The putative licensee sought to enjoin the board
of chiropractic examiners from rescinding the Georgia license. The court, however, held,
as we conclude, that the board was without authority to issue the license, the license was
invalid ab initio and the board could not be enjoined from rescinding the license. Rose v.
Grow, 82 S.E. 2d 222 (1954).

Please note that, until notified of the invalidity or some other affirmative action
by the board to revoke the licenses, the Alaskan opticians could continue to practice
under the licenses which were issued under color of law. In any event the licenses which
were issued in 1979 would have expired on December 31, 1979. A.R.S. section 32-1681,
subsection B.

2. As indicated above, licenses issued by comity are invalid only when there is
some defect in their issuance or continuation that would make the license invalid.
Generally, however, if a person has met the requirements of A.R.S. section 32-1683,
paragraph 6, subdivision (a), there should be no basis for determining invalidity.

CONCLUSION:

1. The agreement to grant licensure by comity with Alaska was invalid since
Alaska's licensing requirements were not substantially equivalent to Arizona's and
therefore the licenses issued pursuant to the agreement were also invalid. The board had
no authority to issue licenses by comity in this case as to do so would be contrary to the
public policy of Arizona as stated by statute.

2. A defect in the issuance or continuation of such a license, such as the licensee
not meeting the required standards for issuance, will invalidate the license.

cc:  Gerald A. Silva
Performance Audit Manager
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ARI1ZONA LEGISLATIVE COUNCIL

June 18, 1979

TO: Douglas R. Norton, Auditor General

FROM:  Arizona Legislative Council

RE: Request for Research and Statutory Interpretation (O-79-42)

This is in rosponse to a request made on your behalf by Gerald A. Silva in a memo
dated May 12, 1379 and by Jim Sexton in a conversation on June 7, 1979.

BACKGROUND:

According to Arizona Revised Statutes section 32-1755, subsection B, the Arizona
State Board of Optometry:

...shall mmeet at least once each year at the capitol and at such other times
and places as its president or the governor may designate by call. The board

“shall keep a record of its acts, receipts and disbursements, and of
examinations held, with the names and addresses of the applicants and the
results thereof, the names of all persons to whom certificates have been
issued, the date of issuance and all renewals. All such records shall be
public.

QUESTIONS PRESENTED:

l. Does the pass/fail decision of the Board constitute a legal action which must be
conducted at a formal Board meeting and included in the Board minutes?

2. Does the disposition of a complaint by the public against a registered
optorrietrist constitute a legal action by the Board?

3. If contested, could a pass/fail decision be declared null or void if it was not

conducted at a formal Board meeting and included in the minutes? What other legal
ramifications could result from the improper handling of such decisions?

DISCUSSION:

I. The basic rule of the Arizona open meeting law prescribes that "All meetings of
any public body shall be public meetings and all persons so desiring shall be permitted to
attend and listen to the deliberations and proceedings.” Arizona Revised Statutes section
33-431.01, subsection A. A "meeting" according to Arizona Revised Statutes section
38-431, paragraph 3 is "...the gathering of a quorumn of members of a public body to
propose or take legal action, including any deliberations with respect to such action.".«In
this context, "legal action" is "a collective decision...made by a majority of the meinbers
of a publiz body pursuant to the...specified scope of appointinent or authority, and the
laws of :his state." Arizona Revised Statutes section 38-431, paragraph 2.
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Clearly, the Arizona open mecting law (Arizona Revised Statutes section 38-431 et
seq.), which is designed to expose to public view all meetings of any public body, applies
to the Board of Optometry. Op. Atty. Gen. No. 75-7 p. 44, 1975-1976. This conclusion is
given greater weight by the fact that the legislature recently amended the open meeting
- law to inake it clear that meetings of all boards and commissions which are supported in
wnole or in part by tax revenues or which expend tax revenues are subject to the law.
Arizena Revised Statutes section 33-431, Laws 1978, chapter 36, section 1.

Moreover, although the open mecting law contains certain exceptions and
limitations, (Arizona Revised Statutes section 38-431.08), none of these exceptions and
limitations apply to the fact situation presented to us.

Whether the law applies if the Board meets to consider whether an applicant should
be issued or denied a certificate to practice optometry in this state, or when the Board
disposes of a complaint against a registered optometrist, turns on the question of whether
the Board is meeting to take legal action. As used in the open meeting law, the term
legal action should be construed broadly and is not only the mere formal act of voting but
includes discussions and deliberations by members of the public body prior to the final
decision. Op. Atty. Gen. No. 75-8 p. 55, 1975-1976. The Board is empowered to issue
certificates of registration to practice optometry in this state to qualified applicants.
One prerequisite to the granting of a certificate is the successful passage by the applicant
of an examination conducted by the Board. Arizona Revised Statutes sections 32-1705
and 32-1724. Therefore, any meeting by a majority of the Board to make a collective
decision pursuant to such statutes would be legal action by the Board. The meeting must
therefore be open to the public and the Board must maintain written minutes which
include an accurate description of all legal action taken. Arizona Revised Statutes
section 38-431.01, subsection B.

In addition, Arizona Revised Statutes section 32-1705, subsection B specifically
requires the Board to keep a record of its acts. It would appear that a pass/fail decision
of the Board is an "act" which requires the maintenance of adequate records.

2. Arizona Revised Statutes section 32-1755 authorizes the Board of Optometry,
after notice and a hearing, to suspend or revoke the certificate of a registered -
optometrist for certain reasens. Arizona Revised Statutes section 32-1756, subsection A
requires the Board to hold a public hearing for the purpose of determining if it should
suspend or rcevoke the certificate of a registered optometrist. Read together, these
statutes require the Board to hold a public hearing after receiving a complaint against a
registered optometrist to decide if the optometrist's certificate should be suspended or
revoked. Therefore, any decision made by a majority of the Board pursuant to these
statutes would fall within the definition of legal action by the Board.

3. Arizona Revised Statutes section 38-431.05 requires that "AIll business
transacted by any public body during a meceting held in violation of the provisions of this
article shall be null and void." A strict rcading of this statute suggests that any desision
by the Doard of Optometry at an inforinal meeting to determine whether an applicant
should be issued a certificate to practice optometry without including the decision in the
rninutes would be null and void. The Arizona Court of Appeals recently held that if a
meeting complies with the intent of the legislature in passing the open meeting law, "a
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technical violation having no demonstrated prejudicial effect on a complaining party
would not nullify all the business in a public meeting if to conclude otherwise would be
inequitable". Karol et al. v. Board of Education Trustees, Florence Unified School
District No. 1 of Pinal County C.A.No. 2 CA-Civ 2838  Ariz, (App. March 19,
1979). The court stated that in order to arrive at the intent of the legislature, the
provisions of the open meeting law must be read as a whole. The court went on to state
that the intent of the legislature, in passing the open meeting law, was to open the
conduct of the business of -government to the scrutiny of the public and to ban
decision-making in secret.

Thus, under the given fact situation, if the effect of the Board's action was to ban
from the public view the decision-making process in approving or denying a person's
application to practice optornetry in this state, it would appear that the decision would be
null and void. In order to avoid this situation, it would be advisable that when the Board
takes any legal action, it:

...be preceded both by disclosure of that amount of information sufficient to
apprise the public in attendance of the basic subject matter of the action so
that the public may scrutinize the action taken during the meeting, and by
an indication of what information will be available in the minutes pursuant
to A.R.S. section 38-431.01 (B) so that the public may, if it desires, discover
and investigate further the background or specific facts of the decision.
Karol et al. at __ (footnote omitted)

Finally, a meceting held by the Board of Optometry in violation of the open meeting
law would cause a member of the Board to be guilty of a class 3 misdemeanor. Arizona
Revised Statutes section 33-431.06,

CONCLUSION:

1. A pass/{ail decision of the Board of Optometry is a legal action which requires a
formal Board meeting and must be included in the Board minutes.

2. The disposition of a complaint against a registered optometrist by a member of
the public is a legal action by the Board.
i b4 Y

3. A pass/fail decision could be declared null and void if the effect of the decision
is to hice the Board's actions from public examination. In addition, a violation of the open
meeting law could subject the Board members to a criminal penalty.
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APPENDIX XII

MEMORANDUM FROM THE ARIZONA ATTORNEY GENERAL
TO ALL STATE AGENCIES REGARDING PUBLIC NOTICE REQUIREMENTS -
AUGUST 19, 1975
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Adfnraney General
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Auvgust 1¢, 1975 GZ, )
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TO: All State Agencies
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FPRCY: EBruce E. Babbitt, Attcocrney General

FE: The Public Notice and Minute Taking
Reguirxements Under Arizona's Open
H“etl“G Act, as aemended Laws 1975
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PUBLIC WOTICE REQUIEREMENTS

it kar tbeen stated that -an "open meeting" is open
omnly 1y 31 tho public has no knowledge of the
time and placce at which it is to be held.. 75 Harv.L.
Rev., 1192 (19¢2) .7 The right to attend and participate
in an open medting is contingent upon sufficient notice

-

being given. Like other acts, Arizona's Open Ypetlrg

" Act affords feow statutory reguirements for the mechanics

of giving notice of meetings 0f governing bodies.

A.R.S. § 38-431.02, added Laws 1374, which sets
forth the public notice reguirements, provides as follows:

A. Public notice ¢! all reqular
mcetinoss of governing bedies
shall be given au feollous:
1. Trhe statc and its ¢~cnclies, beards
and con Tezrens chaell fileo o stzteomont with
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Mamorandum .
aAll 3tate Agencies
August 19, 1975
Page Patie]

notices of their meetings and the neecings
of their  committees and subccmnittees will
be posted and shall give such public notice
as 1is reasonadle and practicable as +o the
time and place of all regular meetings.

2. The countizs and their agencies,
roards and commissions, school districts,
and othar special districts shall file a
staterm=2nt with the clerk of the Lkoard of
supervisors stating where all notices of
their meetings and the meetings of theair
cormittees and subccrmittees will be posted
and shall give such public notice as is
r2asonadble and practicable as to the time
and place of all regular meetings.

3. The cities and thwns and their

agencies, boards and commissions shall flle
a statement with the city clerk or mayor's
oifice stating where all notices of their
m2etings and the meetings of their com-—
mittees and subcommittees will ke posted
and shall give such public notics as is
reasonable and practicable as to the time
and place of all regular meetings.

B. If an executive session only will
be held, the notice shall be given to the
members of the governing body, and to the
genpral public, stating the specific pro-
visicn of law authorizing the executive
ses3ion.

C. Meetings other than regularly
scheduled meetings shall not be held with-
out at least twenty-four hours' notice to
the meabers of the governing body and the
general public. In case of an actual emer-
gency, a meeting may be held upon such notlce
as 1s appropriate to the circumstances.

D. A neeting can be recessed and held

withh shorter notice if public notice is given
as cequired in paragraph A of this section.
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2. Statexment to Sacretarv of State

&oh state agency which is a governing bcdy as dcflned
A.2.S. 5 32-43) nmust file a statement with the Secretar
State stating where notices of all its meetings aad the
:2tings of its comnittees or subcommitters will be posted.
Appendix A for a sample statement. The purpose of the
is to provide informaticn to the public regarding
place where it can £ind notices of the governing body's
Generally, a governing body will post notices of
mectlngs directly outside the door to its offices cr ¢n

a bulletin board in the lobby of the building in which the
governing body's offices are located. Governing bodies which
hcld regular meetings on the same day of each month may post
notices of such meetings by providing the information under
the body's name in the building directory. For example, the
?iiectory listing in the lo:tby of the building might looXk as
ollows: .
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Arizona Accountancy Bcard Room 202
(Regqular meetings every 2nd Monday of each month)

B. Pegqular Meetings

Regular moetings are g:nerally those required to be
conductnd on a reqgular basis by statute and the dates of
which are set by statute, rule, ordinance, resoluticn or
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custem.,  For each regqular nmezeting, the governing body must
vost a Notice of Regular Meeting at the nlace described in
the statement filed with thz Sescretary of Stata as deszeribad
above. See Apperdix B for a sample llotice cf Resgular Moet-
ing. The posting of this notice must be don2 as far in ad-
vance of the reﬁula? mvetlng as 1s reason able and in no .~
event less than 24 hours prlor to the meeting. Ian addicicn,

the governing body must give additicnal ncoktice as is rzascn-
able under the circumstances. Several types of adiitional
notices whi cﬁ might be given ars described in Paragrach 7
below. :

C. Special Meetings Other Than Em=rgensy Masetings

Spg,cz_a1 neetlngs are all meatings othar than regular
nmeetings. For each special me etiﬁg the governing bedy
nust post a Notice of Special Meeting at the place described
in the statement filed with the Secretary cf State. 8e=2

Appendix C for a sample Notice of Spacial Me=%ing. Tne
govarning bcidy should also give such additional notice as
1s reasouzble under the circumstances. S22 Laragraph ¥

—

below. This zdditioral notice must ipcludez notice bdtn to
the general public and cach repber of the govern 1ing ke

The several notices given, including the Nozina of Spvcla'
Meeting posted as described above, must be accomplished at
least 24 hours prior to the timz of the special meseting,

except in the case of an emergency meeting covered under
Paragraph D below. :

D. EmergeanAMeetings

Emergency meet‘ugs'are thosD special meetings in which
the governing body is unable to give the reguired 24 hours
notice. In the case of an actual emergency, the special
rmeeting may be held "upon such notice as is appropriate to
the circumstances". The nature of the notice required in
emergency cases 1is obvicusly subject to a case by case
analysis and cannot be specified by general rules. dHowever,
any relaxation or deviation in the normal manner of provid-
ing notice of meetings, either to the general public or to
members of the governing body, must be carecfully scrutinized
and can be justified only for compelling practical limita-
tions on the ability of the governing body to follow its
normal notice procedures.
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An exccutive session is nothing more than a meecing
(ragular or special) wherein the governing body is allowad
under the Opan Meating Act to discuss and deliberate on
matters in secret.  See ALR.S. § 38-431.03. Separate
notica ne2d not be given of an exaecutive sessicn 1f it is
h2ld in conjunc:ion with a propsrly noticed regular or
special meeting. However, where only an exscutive sessicn
+111l "e held, all notices of *he neeting must state the
sp2Cific provisicen of law aunthorizing the executive ses-
sion, inciuding a reference to the appropriate paragraph
of Sudbssction A of A.R.S. § 38-431.03. See Appendix D for
a sample Notice of Executive Session.

. ~dditiconal lYotice

In d=ciding what types of notic
addition to postlng, governing bodie
following:

shall be given in
sheuld consider the

W

—
e
—
-3
fu
s
pRIS S

ases, notice of meetings can be
deGD*‘“lte tovid;ng press r=2lea=2s to
newspos:rs publiched in the area in which
notice is to be given. In additicn, paid
lejal notices in such newspepers may ke pur-
cansed by the governing body.

2. Mailing List

Some bodies may wish to provide a
mailing list whereby persons desiring to
ob%ain notices of meetings may ask to be
piiced on a railing lic<t. A1l nokices of
tentings isenied will then be mailed to those
arpearing on the current mailing list.

3. Ar_iclcs or Notices in Professional
or 3Business vablications

In addition, the governing body may ob-
tain publication of articles or notices in
those professional and business publications
relating to the agency's field of regulation.
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It is not nscessary that all of these types of nctlo:
b2 given. 1Indeed, merely providing notice through the use
of a mailing list and by posting .skould be sufficiznt in

nost cases. Neither should the above listings b2 conzllis.

exclusive and, to the extent other forms of notice azz ==
onably available, they should be used.

REQU REMENTS FOR TAKI G WRITTEN MIWUTZS

The flrst requxlgmen‘ for taxlng written minuzes 3o
meetlngs of governing bodies was included in the Coan iz
in3y Act by the Legislaturs in 1974. The 1974 amendsznt.
howave;, provided very little detail as to wbc+ th2 minui.
nmust include. The qulnal ninute taking reguiremant raau
as follows:

* * *3. Govearning bedies, except for

subcommittees, shall provide for the taking
of written minutes of all their meetings.
Such minutes shall be properly and accur-
ately recorded as to all legal action taken
and open to public inspection except as
otherwise specifically provided by statute. °

A.R.S. § 38-431.01.

‘ '}
v

In its last regular session, the Legislature amended tiil
section to read in part as follows:

b

* x *p, All governing bodies, except

for subcommittees, shall provide for the
taking of written minutes of all their
official meetings. Such minutes shall in-
clude, but not be limited to: (1) the day,
time and place of the mceting, (2) the num-
bexs of the governing kody recorded as
either present or absent, (3) an accurate
description of all matters proposed, dis-
cussed or decided, and the names of members
who proposed and seconded each motion.

C. The minutes or recording shall be
open to public inspecticn three working days
after the mezeting except as otherwise speci-
fically provided by this article. * * *

A.R.S. § 33-431.01, as

armended Laws 1975 (eff.

9/12/75) .
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Page Seven

You snhould note that *ﬁls section requires that zho
minutas or recording ba cpan to public inspectionn, 2mcads
as otherwise scecifically srovided by this article. The

spec1fxc exception rzfarrad to is the provision in
§ 33-431.03 which provides that minutes of oxecubiv
sicns shall be kept confidentia

BE3:2:2: 1¢c
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APPENDIX XIII

SURVEYS OF: 1) LICENSED DISPENSING OPTICIANS,
2) REGISTERED APPRENTICE DISPENSING OPTICIANS IN ARIZONA
AND 3) STATE REGULATORY AGENCIES



.

Office of the Auditor General
Survey Of Licensed
Dispensing Opticians

Please complete the following survey by indicating the appropriate answers in

the spaces provided. We welcome your comments on any of the questions; if we have

not provided enough space for your comments, please complete your answers in the space
rrovided on the last page.

In order to ensure confidentiality, please do not write your name on the questionnaire
or on the return envelope. Thank you very much for your cooperation.

1. a)

b)

c)

d)

e)

f)

Are you currently residing in Arizona? No. respondents = 191 .

YES (] NO [
160-83.87% 31-16.2% ,
Do you currently hold a license to practice as a dispensing optician in Arizona?

No. respondents = 192
YES [ NO

191 99.5% 1-0.5%
Are you currently practicing as as a dispensing optician in Arizona?

No. respondents = 191
YES [ NO []

140-73.3% 51-26.7%
Please indicate the type of license you currently hold: No. respondents = 190

Permanent . . . . . . . ¢ o . o . o . . . []187-98.4%
Temporary « « ¢ ¢ v ¢« ¢« + o o o o o . . o] 2-1.1%
N/A (am not currently licensed) . . . . .[] 1- 0.5%

How many hours per week do you work as a licensed dispensing optician?
No respondents = 179

40 or more hours per week . . . . . [J 143-79.9%

30 - 39 " " R 9- 5.0%
20 - 29 " " L 3- 1.7%
10 - 19 " " Y | 5- 2.8%
Fewer than 10 " R | 19-10.6%

Is your place of employment located in a city with a population of:
No. respondents = 176
More than 100,000? . . . . . . . . .[J 133-75.6%
50,000 to 100,000? . . . .« . . « . .[] 18-10.2%
30,000 to 49,9992 . . . . . . . . . 8- 4.6%
15,000 to 29,9997 . . . .+ « « « .« .[] 8- 4.,6%
Less than 15,0007 . . . .. . . .. 9- 5.1%

How did you obtain your Arizona.license? No. respondents = 191
Examination by Arizona Board . . . . [} 166-86.9%

Reciprocity . . . ¢« ¢ ¢ o« o ¢« « « 9- 4.7%
Other (Specify) . . . . . . .« . . . . 16- 8.4%

(see reverse side)

XI1I-1



3. IF YOU HAVE TAKEN THE EXAM:
a) Do you rate it: No. respondents = 171

Not difficult enough to measure knowledge and skills? ..........[] 31-18.1%
@

A.valid measure of the knowledge and skills required for
your profession? seeceeesaseccesscccsnssnsssasscsossenvennccesss] 127-74.3

Excessively difficult measure of the knowledge and skills
required for your profession? ..ieeesceiccncccsssssencrssansasadf ] 13- 7.6

b) Was the exam content appropriate with regard to the duties a dispensing op-
tician performs?
No. respondents = 169
Appropriate..caceeeecce ] 60-35.5%
Mostly Appropriate.......[] 87-51.8 e
Mostly Inappropriate.....[] 15- 9.2
Inappropriate.cceecceeece] 6- 3.4

If you checked one of the latter two categories in what way(s) did you - °
consider the exam inappropriate?

Not applicable to summary

c) How many times did you take the exam before receiving a passing score for

each part of the exam?
No. respondents = 164
One time only - passed all five sections
at first sitting e e e e e e e s e e e e e e e s e o[]103-62.8%

Two times o v o ¢ 4 v o o o o o s o o o s 0 s e e e s o s s o [] 47-28.7
Three times o ¢« & o v ¢ ¢ ¢ o ¢ 4 ¢ o o o s o o o o o o o« o [] 11- 6.7
Four times + ¢ o ¢ ¢ o ¢ o ¢ ¢ ¢ o « o o ¢ o o o o + o o« «[] 3-1.8
Five or more . ¢ ¢ o ¢ ¢ ¢ ¢ o v ¢ o o o o o ¢« s s o« « e« ] 0- 0

y, a) Have you taken a national exam given by the Opticians Association of
America (OAA) or the National Contact Lens Examiners (NCLE)?
62-33.7% 122-66.3% No. respondents = 184
YES [ NO [

If yes, indicate which exam(s) you have taken:

Both OAA and NCLE eXams « o « « ¢« o o ¢ o o o o o o o o « [0 14-64.5%
OAA eXam OnlY o & o o ¢ o o o o o s o o« o o o o o o « o s o o1 8-12,97%
NCLE exam only « o & o o o o o o o o o o o s o s o o o « o o[] 40-22.67%
Neither o ¢ o ¢ o v v ¢ v v o 0 o e o v o o e o s o o o s o o]

100.07%
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L, b)

e)

Yhat 1s your opinion of the exams riven by the OAA and the NCLYE as compared
to the exams administered by the State Board?
No. respondents = 60
CAA/NCLE exams more difficult than State Board exam . . . .[J 9-15.0%
OLL/NCLE exams comparable in difficulty to State Board exams[] 27-45.0%
OAA/NCLE exams less difficult than State Board exams . . . .[J 22-36.7%

Other (Specify) Not applicable to summary 2- 3.3%

Would the OLA and NCLE exams be more appropriate, approximately the same
or less appropriate than the State exams as a measure of the knowledge and
skills required for the duties a dispensing optician performs?
No. respondents =
OAA/NCLE exams more appropriate than State Board exams . . . .[] 16-27.6%

OAA/NCLE exams approximately the same as State Board exams . .[] 27-46.6
OAA/NCLE exams less appropriate than State Board exams . . . .[] 15-25.9

If you applied for reciprocity, do you feel that the present requirements
are too restrictive? No. respondents = 52

15-28.9% 37-71.1%
YES [] NO []

If yes, why? If no, why not?

Not_applicable to summary

Does your work include: (Check all that apply)

Fitting eyeglasses . .« . . « .« « « [ 179-97.3% No. respondents = 184

Fitting contact lenses . . . . . . .[J 125-67.9 No. respondents = 184
Fitting artificial eyes . . . . . .[] 9- 4.9 No. respondents = 184
Neutralization « « . « « « « . « . .[] 176-95.6 No. respondents = 184
Lens-grinding . . . . . . . . . . [ 8l-44.0 No. respondents = 184
Other (Specify) . . « . . « . . . .[J 26-1l4.1 No. respondents = 184

(see reverse side)
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Te Should the contact lens portion of the State Board exam be: No. respondents = 191
Required of all applicants . . . . . . « ] 117-61.3%

Optional o » e e o e o e e » - . . & e e 'D 74-38.7

If optional, why? (Check all that apply) No. respondents = 68

Excessively restrictive licensure
requirement . . . . .« .« . o . o[ 10-14.7%

Only a few licensees fit contact
lenses « ¢ o o o 0 e e e oo e o« o [] 42~61.8

Other (please specify) . . . . « « .[] 16-23.5

If you answered that the contact lens portion of the exam should be optional,
should only those who have taken this .portion of the State Board exam be
allowed to fit contact lenses? No. respondents = 71

68-95.8% 3-4.2%

YES [ NO [J

If yes, why? If no, why not? Not applicable to summary

8. a) Are you in charge of any non-licensed personnel? No. respondents = 181
113-62.47, 68~37.6%
YES O NO O

b) If yes, please indicate the number of personnel you supervise in the appropriate
category below:

Type of Personnel Number

Apprentice dispensing opticians......ceeeeee.es_Not applicable to summary
Non-licensed optical dispensersS...ceseseececess_Not applicable to summary

c¢) What are their duties? (Check all that apply.)

No. respondents = 75 66

Apprentice Non-licensed

Dispensing Optical

Opticians Dispensers
Fit eyeglasSseS.eessscesscccsnsecnssnes L] 72-96.0% [159-89.4%
Fit contact lenseS.seeesssessceccesass [] 23-30.7 O14-21.2
Fit artificial eyes .eeeeesceccesseses [ 2- 2.7 g 2- 3.0
NeutralizatioN.eeseeseeseessesseensees [] 55-73.3 d41-62.1
Grind lensSeS.eesacessssscassvccsvsssss [ 26-34.7 O 11-16.7
Other (please speCify)eescesceeceesess [1 9-12.0 J s8-12.1
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Are you assigned to work at all times during the hours the business is
open to the public?
104-59.1% 72-40.9%

YES [ N O

b) If no, who is in charge of the establishment when you are not in the
office? (Check as many as apply, depending on the situation)
Optometrist or Medical Doctor (Opthalmologist)...eeeceo....[]20-28.6%
Another Licensed Dispensing Optician..eeecececeecenessaess]28-40.0
Owner/Manager (not a Licensed Dispensing Optician)........[] 6- 8.6
Apprentice Dispensing OpticiaN.eseceeseeeeeseeennensneeass[]16-22.9
Another employee (not a Licensed Dispensing Optician)......[]13-18.5
Other {(please specify).........;...........................[] 1- 1.4
10. a)- On a scale of 0 to 10, how would you rate the potential harm to the public
directly attributable to each of the following services provided by optical
dispensing personnel? Circle the appropriate number on each scale.
FITTING EYEGLASSES: No. respondents = 189
0 1. 2 3 4 5 6 7 8 9 10
No risk Potential . Risk of Risk
of harm Discomfort Moderate Harm of severe
~ l__(unusable glaSSjS)I (reparable famage) harm (loss
31-16.4Y% 88-46. 6% L 56-29.6%—— ©of sight) ‘
- 14~7 .47, »
FITTING CONTACT LENSES: No. respondents = 188
0 1 2 3 4 5 6 7 8 9 10
No risk Potential Risk of Risk of
of harm Discomfort : Moderate Harm Severe Harm
(unusable lenses) (reparable damage) (loss of sight)
10-5.3% 33-17.6% i 56-29.87— L 89-47 , 37—

NEUTRALIZATION: ©No. respondents = 189

0 1 2 3 y 5 6 7 8 9 10
No risk Potential Risk of Risk of
of harm Discomfort Moderate Harm Severe Harm
. (unusable lenses) (reparable damage) (loss of
L_ i N ' sight) ’
97-51.3% 44-23.3% ’ 22-11.6%

26-13.8%

(see reverse side)

-5~
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GRINDING LENSES: No. respondents = 182
0 1 2 3 y 5 6 7 8 9 10
No risk Potential Risk of Risk of
of harm Discomfort Moderate Harm Severe Harm e
(unusable lenses){ l (reparable damage) (loss of sight)
20-11% 105-57.7% 38-20.9%—I L 19-10.4%

b) If you answered that there is risk of either severe or moderate harm, please

cite examples.

Not applicable to summary e
c) If you answered that there is risk of either severe or moderate harm e
for any of the above, does the degree of risk differ among the following
groups? On a scale of 1 to 5, rate each of the following according to the
degree of risk each one represents, by cirecling the appropriate number on
each scale.
Low High
Risk Risk - ¢
Licensed Dispensing Opticians 1 2 3 4 5 No. res. = 137
L—=120-87.6%— ©T11-8%—— —6-4.3%,——
Apprentice Dispensing Opticians 1 2 3 Y 5 No. res. = 131
l—-51-38.9%— L49-37.4%- 1-31-23.7%,—
Unlicensed Optical Dispensers 1 2 3 b 5 No. res. = 13C
b—21-16.2%—} “37-28.5%~ +—72-55,49,—! q
Other (Specify) Not applicable 1 2 3 4 5
to summary
: If the degree of risk differs among these groups of personnel,
please specify differences. L
Not applicable to summary
11. a) Is it possible to ensure continued competency through regulation? e
166-88.8% 21-11.2% No. respondents = 187
YES [ NO O
b) If yes, how can continuing competency be best ensured? RANK THE FOLLOWING
METHODS from 1 to 5 (or greater, if other methods are specified)
» RATING e
Mandatory continuing education .seeieieseeeeevesvecescensccsssnocans
Voluntary continuing education .seeeeesseccecsseorsescacccnsscanes
Periodic reexamination ...iieieseceeceesseecesessesnaessseessseNot applicable to
More stringent disciplinary actionS..eseeeeeceeecocessssncccanss Summary @
Peer revieWw ciieeeecocesossstosscssoscecssssscsssssonasassnssssss
Other (please SPeCify) eeeeeeeercseseecsenosesasssaccoascsscassasa
-6 9
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12. Have you ever been involved in the Board's complaint review process?

22-11.,7% 166-88.3% No. resgondents = 188
YES [J NO [J (If no, please go to question 14.)
13. If you have been involved in the complaint review process:

17-85.0% 3-15.0%
Was the matter resolved promptly? ..ceeiesececscenececeess s YES[T] NO [J Nr*= 20

16-84.2% 3-15.87%
ST No” O

Was the resolution equitable? .ecieeeesnceecsncenaeeneces Y NR = 19
8-44 .47 10-55.67
Was a formal hearing held? ...eeciecenccercccccnrsencessss YES] NO NR = 18
2-11.7% 16-88.6%
Was the Board's decision appealed? ..ceeeeceseeesnrseeseeae YES[] NO NR =18
. 0-0% 1-1007%
If appealed, was the decision reversed? ....civceeececsee o YES[] NO MR = 1

COMMENTS: Not applicable to summary

14, a) Have you ever requested assistance from the Board's administrative offite?

54-29.2% 131-70.8% No. respondents = 185
YES [ NO O
b) If yes, was your request dealt with promptly?
50-92.6% 4-7 .47 No. respondents = 50
YES [ NO [

Was the quality of the response:

Excellent [} 34-68.0%

Adequate O 12-24.0
Substandard [} 4- 8.0

Can you recommend changes for the office? Not applicable to summary

15. a) Have you had contact with similar boards in other states? No. respondents = 184

35-19% 149-81%
YES [] NO [
(see reverse side)
* NR - No. respondents
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15.

16.

17.

b)

c)

a)

b)

a)

b)

If yes, how would you rate Arizona's Board? No. respondents = 34
Superior g 15-44.1%
Equal O 17-50.0%
Inferior O 2-5.9%

If it is inferior, how can Arizona's Board be improved?

Not applicable tO summary

Do you receive notices or information from the Board regarding:
73-39% - 114-617%

Scheduled Board meetings? .cieeececeeccsoseseesesscss o YES[T] NO []J NR = 187
114-607% 76-407
Proposed rules or other proposed Board actions ......YES[] NO [J NR = 190

85-44.77 105-55.3%
Actions taken by the Board? ....ececceesvceceessesse. YES[] NO [ NR = 190

Are you interested in receiving such information?
174-92.5% 12-7.5%
YES O NO O
Has the Board, through its licensing function, adequately protected the

public from incompetent practioners?
127-72.2% 49-27.8%

YES O NO |
If yes, why? If no, why not?

Not applicable to summary

Please cite and explain instances of hardship or difficulty you have heard
about or experienced regarding licensing or other regulatory functions of
the Board.

Not applicable to summary




Office of the Auditor General
Survey Of Registered
Apprentice Dispensing Opticians

Please complete the following survey by indicating the appropriate answers in the spaces
provided. We welcome your comments on any of the questions; if we have not provided enouzh
space for your comments, please complete your answers in the space provided on the last
page.

In order to ensure confidentiality, please do not write your name on the questionnaire or
on the return envelope. Thank you very much for your cooperation.

1. a) Are you currently residing in Arizona? No. respondents = 50

50-1007% YES [] NO [ 0-0%
b) Are you currently registered to practice as an apprentice dispensing optician
in Arizona? No, respondents = 50

48-96.07 YES [ NO [ 2-4.0%
c) Are you currently practicing as an apprentice dispensing optician in Arizona?

48-96% YES [ NO [ 2-4% No. respondents = 50

d) How many hours per week do you work? No. respondents = 50

40 or more hours per week . . « . « «[] 39-78.0%

30 ~ 39 " " " ... e o[ 6-12.0
20 - 29 moomom ... 3-6.0
10 - 19° moomw ... 1-2.0
Fewer than 10 " "o, . ... g 1-2.0

e) Is your place of employment located in a city with a population of: No. respon.=47
More than 100,000? . . . . . . . . .[J 33-70.2%
50,000 to 100,000? . . . . . . . . o[] 6-12.8
30,000 to 49,999? . . . . . . . . .[ 6-12.8
15,000 to 29,9997 . . . . . . . . .3 0-0
Less than 15,0007 . . . « « . . « .[] 2- 4.3

2. Does your work include: (Check all that apply) No. respondents = 50
Fitting eyeglasses . . . « « . . . . [] 47-94.0%
Fitting contact lenses . . . . . . .[] 22-44.0
Fitting artificial eyes . . . . . «[] 0-0
Neutralization . . « . « « « + o« « +[J 42-84.0
Lens-grinding . « « + « ¢« « « ¢ . «[J 20-40.0
Other (Specify) . . . . . . . . . . 3- 6.0
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No. respondents = 45

3. , If you need advice or have a problem regarding your work,to whom do you go ?
Office Manager: 13-28.9% Licensed Dispensing Optician: 3-6.7%
Supervisor: 28-62.2% Qther: 1-2,2%

No. respondents = 50
b, Do you receive direct supervision from one or more of the following?

Licensed optometrist e s e e s e e o e s s« . JYES[8 NO[M
Licensed medical doctor

(e.g., opthalmologist) « « « . « « « « « . . . « YES[}J 6 .NO[].
Licensed dispensing optician . . . . . . . . . . . JYES[ 41 'NO[]J
OTHER (please sSpecify) « v o ¢ « o o« o « « « « « « SJYES[J1 NO[J

If yes to any of the above, is the person who is supervising you always

available? No. respondents = 49
42-85.7% YES [ NO [J7-14.3%
COMMENTS: Not applicable to summary -

5. a) Have you taken the Board of Dispensing Opticians' examination for licensure?

0-07 YES [0 NO [J 50-100% No. respondents = 50
b) If yes, did you pass the exam?
YES [] NO [J wNot applicable = 50-100%
c) If no to either of the above, do you plan to take the exam at a later date?
39-90.7% YES [] NO [ 4-9.3% No. respondents = 43
6. IF YOU HAVE TAKEN THE EXAM: Not applicable = 50-100%

a) Do you rate it:
Not difficult enough to measure knowledge and skills? ., . . ., .[]

A valid measure of the knowledge and skills required for
your profession? .+ ¢ 4« 4 e e 0t e e 4 e e s e e e o0 e o« o]

Excessively difficult measure of the knowledge and skills
required for your profession? « « « o « o o o« ¢ o o o o o o o ]
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6. b) Was the exam content appropriate with regard to the duties a dispensing
optician performs? Not applicable = 50-100%

Appropriate . « . . . . [
Mostly Appropriate . . .[]
Mostly Inappropriate . «[]
Inappropriate « « . . . []

If you checked one of the latter two categories in what way(s) did you
consider the exam inappropriate?

Not applicable

c) How many times did you take the exam before receiving a passing score for
each part of the exam? Not applicable = 50-~100%

One time only - passed all five sections
at fir‘st Sitting . . [ . . . ' . - [ . . . . e . D -

TWO timeS e ® e & e e ®» ® 5 & & © o & ¢ & 8 & " & * 2+ ¢ o+ v 0 D
Three times s & & e e ® e & & & > 6 & & & B ¢ & 5 2 2 o » s . D
FOUI" times & ® © & & ® & e & ® O & 53 & 2 0 s & s+ 2+ s 2 s @ D

Five or more e & & e e e * s e © o & * & & ° a2 & * 6 s s 2+ & D

7. a) Have you taken a national exam given by the Opticians Association of America

(OAA) or the National Contact Lens Examiners (NCLE)? No. respondents = 43

7-16.37, YES [J NO [J  36-83.7%
If yes, indicate which exam(s) you have taken:
Both OAA and NCLE €XamS + « o o o o o = o o o s« o o o s« o o« o[] 0-0
OAA eXam ONlY o o« s o o o o o o o o o s o s o o« o o o o o o o] 7-16.3
NCLE exam only. e e e o s s s s e s s e o a s e e s s e e e o[] 0-0
NElther o o o « o o o s o o o o o o o o o o o o o o o o « o «[]36-83.7
Other (SPeCify) o v « o o o o o o o o o o s o o o o o o .. .0 o0-0
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7b not applicable

Te c) Would the OAA and NCLE exams be more appropriate, approximately the same
or less appropriate than the State exams as a measure of the knowledge and
skills required for the duties a dispensing optician performs?No. respondents = 6

OAA/NCLE exams more appropriate than State Board exams . . . .[] 2-33.3%

@
OAA/NCLE exams approximately the same as State Board exams . .[] 3-50.0%
OAA/NCLE exams less appropriate than State Board exams . . . .[]J 1-16.7%
8. Should the contact lens portion of the State Board exam be: No. respondents = 35"
Required of all applicants . . . . . . . ] 18 51.4%
Optional « ¢« « o o o ¢ o o ¢« o o« o » « « ] 17-48.6 )
' If optional, why? (Check all that apply) No. respondents = 16
Excessively restrictive licensure e
requirement . .. . . . . ¢ . . ] 3-18.75%
Only a few licensees fit contact
lenses e & e e e e e & s e o s & oD 15-93.756/0
Other (please specify) . « .« « . « « [] 1-6.25% . P
If you answered that the contact lens portion of the exam should be optional,
should only those who have taken this portion of the State Board exam be
allowed to fit contact lenses? No. respondents = 16
13-81.2% YES [] NO [J 3-18.8% e
If yes, why? If no, why not? Not applicable to summary
¢
9. a) On a scale of 0 to 10, how would you rate the potential harm to the public
directly attributable to each of the following services provided by optical
dispensing personnel? Circle appropriate number. No. respondents = 49
FITTING EYEGLASSES .
0 1 2 3 y 5 ) 7 8 9 10
No risk Potential Risk of Risk
of harm Discomfort Moderate Harm of severe
¢( (unusable glasses) (reparable damage) harm (loss @
l l | : , i of sight)
8-16.3% —31-63.3% 9-18 . 47— 0-07% !
e
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9. a) continued

FITTING CONTACT LENSES: No. respondents = 49

0 1 2 3 4 5 6 7 8 9 10
No risk Potential Risk of Risk of
of harm Discomfort Moderate Harm Severe Harm

(unusable lenses) (reparable damage) (loss of sight)

3y€<1% l———12—24.5% ! l 19-38.8%J[-—————————~15-30.6%"——————j

NEUTRALIZATION: No. respondents = 46
5

0 1 2 3 y 6 7 8 9 10
No risk Potential Risk of Risk of
of harm Discomfort Moderate Harm Severe Harm
(unusable lenses) (reparable damage) (loss, of sight)
7-15.2% L———28 60.9% ! L* - 9-19, 674 b 24 4]
GRINDING LENSES: No. respondents = 48
0 1 2 3 y 5 6 7 8 9 10
No risk Potential Risk of Risk of
of harm Discomfort Moderate Harm Severe Harm

UZ/ (unusable lenses) {(reparable damage) (loss oft sight)
5-10.4% L———-25-52.1% ’ l 13-27.1%*-J L——*—-—*-5-10.4%*———-————J

b) If you answered that there is risk of either severe or moderate harm, please
cite examples.

Not applicable to summary

c) If you answered that there is risk of either severe or moderate harm
for any of the above, does the degree of risk differ among the following
groups? On a scale of 1 to 5, rate each of the following according to the
degree of risk each one represents, by circling the appropriate number on
each scale.

Low High

Risk ] i Risk
Licensed Dispensing Opticians 1€ 29—>>2 3<3 4y<-O©—>5 NR = 32
Apprentice Dispensing Opticians 1002 3<io y<-86—>5 MR = 30
Unlicensed Optical Dispenser 1< 4—>2 3<7 Y—3—>5 MR = 31
Other (Specify) Not applicable 1 2 3 y 5

to summary

If the degree of risk differs among these groups of personnel,
please specify differences.

Not applicable to summary
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10. a) Is it possible to ensure continued -competency through regulation?

35-74.5% YES [] NO [ 12-25.5% No. respondents = 47
b) If yes, how can continuing competency be best ensured? RANK THE FOLLOWING
METHODS from 1 to 5 (or greater, if other methods are specified) @
RATING

Mandatory continuing education cceccceececscscesccsccces nasns

Voluntary continuing education s.ecececeececcetsccsccananas

Not applicable
to summary L ]

Periodic reexamination. cceececeecccscccseccssssssscssassssaens

More stringent disciplinary aCctionS...esccessccesscscceccss

Peer‘ r‘eView.....-......-.-.....-........o.-................

NN

Other (please SPeCify)eecececscctccossecsscsosccsvonnsasnssas

1. Have you ever been involved in the Board's complaint review process?
1-270 YES D NO D 49‘98% No. respondents = 50

12. If you have been involved in the complaint review process:

Was the matter resolved promptly?.....ccceecececsceses s YES] NO O
Was the resolution equitable?....cccvevecvecccscccesses YES[] NO [] Not applicable
Was a formal hearing held? eeeecceecccacecssccceanssss YES[] No [ only 1 respon
Was the Board's decision appealed? cececcoseccssssesss YES[] No [
If appealed, was the decision reversed?.vsecescceesess . YES[] KO ]

COMMENTS:
e

13. a) Have you ever requested assistance from the Board's administrative office?

15-30.6% YES [ NO [ 34-69.4% No. respondents = 49
®
b) If yes, was your request dealt with promptly?
11-84.6% YES [ NO [ 2-15.4% No. respondents = 13
Was the quality of the response: No. respondents = 11
Excellent [} 4-36.4% o
Adequate [] 5 45.4%
Substandard ] 2-18.2%
Can you recommend changes for the office? _ Not applicable to summary
e
N
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14,

15.

16.

17.

a) Have you had contact with similar boards in other states? No. respondents
1-29,  YES [ NO [0 48-98y
b) If yes, how would you rate Arizona's Board? . - respondents = 1
Superior | Not applicable
Equal O
Inferior O
c) If it is inferior, how can Arizona's Board be improved?
Not applicable to summary
a) Do‘you receive notices or information from the Board regarding:
Scheduled Board meetings?.......... .. ...y YES[] NO [
Proposed rules or other proposed Board actions?..... YES[J NO O
Actions taken by the Board? ...... v, YES[] NO O -
b) Are you interested in receiving such information? No. respondenté = 47
44-93.67 YES[] N 3-6.49
a) Has the Board, through its apprenticeship program, provided a valuable and
effective means to protect the public? No. respondents = 42
30 71.4% YES[(] NO[J 12-28.6%
If yes, why? If no, why not?
Not applicable to summary
b) Please cite and explain instances of hardship or difficulty you have

heard about or experienced regarding the apprenticeship program.

Not applicable to summary

ADDITIONAL COMMENTS:

Not applicable to summary
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OFFICE OF THE AUDITOR GENERAL

Survey of Methods to Encourage Public Input
and Participation by State Regulatory Agencies

Please complete the following survey by inserting appropriate answers in the spaces provided.
We welcome your comments on any of the questions; if we have not provided enocugh space
for your comments, please complete your answers on the last page. Answers may be verified.

Thank you very much for your cooperation.

1a

Name of Agency 30/32 = 93.87 response rate%

Name of Person Completing Questionnaire -

Title of Person Completing Questionnaire

Telephone number

* Non-respondents: AZ Bar Association
. AZ Racing Commission

-1-
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1.

2.

What are your general responsibilities in regard to your regulatory duties?
(check all that apply)

LICENSURE/CERTIFICATION/REGISTRATION

License individuals.....[] 27 -- 90%

License organizations...[] 12 407

Certify individuals.....J] 10 33.3%
Certify organizations...jy] 3 10.0%
Register individuals....J]] 8 26.7%
Register organizations...] & 13.3%
Other (specify) 8 26.7%

(e

None’...................{]

DISCIPLINARY ACTIONS

NO. YA
Investigate complaints regarding licensees/registrants .......J] 30 100.0%
Fine licensees/registrantS......... ceeececcassescnssncsasseassd | 13 43.3%
Order reparation (e.g., refund of fees)...ecevececsnceenecee.. ] 11 36.7
Recommend reparation..ieeeesvescsesssceecsocosasacsscnssannsasd | L0~ 33.3
Consent AgreemeNt.eeeeeceecseescsssoscoscssssssssssvscoccsesceesd | 23 76.7
PrObAtiON.eeseseeeseccassecacsscsnsosssossoacsassassocssosnccsnd | %9 63.3
SUSPENSION. e eeeesessssososssassassesssssnaasacssssssasssnesesd | 29 96.7
SUMMAry SUSPENSIiON.eeeseesserescssssasanascnansessssssassssesssd | 14 46,7
REVOCALION. e teseeeesssonscenscanssccansscaosasonascnsscccoscaegd | 29 96.7
CONSULCeeeserasssososnssosssesenans B I I 1 53.3
NONE@. . sesesssnosossscsasncsansossassnssscasscnssscascssssssesed | O 0
Which of the following activities does your Board or staff conduct to carry out its
duties/responsibilities? (check all that apply)
Hold regular board meetings on the following schedule:
NO. % NO. %
Monthly...eeeeeesesd ] 15 50.0% : Bi-monthly... 3 10.0%
Quarterly.eeeeeesesd ] 5 16.7 7-9 Yea¥..... 2 6.7
Semi-annually......{] 1 3.3 3 year...io... 1 3.3
Annually.eeecececse ] 0 0 Weekly...... .1 3.3
Other {specify) As needed.... 5 16.7
Non@.veeesess 2 6.7
Investigate complaints as follows: # %
Investigate each complaint upon receipt...cececcccacencecescesd | 27 90,
Investigate only those which have been predetermined by Board/
Agency to be of a .serious nature......ceeesevecccccccccesd] 3 10,
Board members investigate complaintS........... cesseeccesesseed ] 10 33.
paid staff (investigators) investigate complaints......c.sceee ] 22 73.
Hire outside investigatOrS..ccescessseescssncscccscsesvocsssssansd | 16 53.
Hold investigational hearings (i.e., discuss results of
investigation in a hearing) .eeeescesececsccssevoccccascesd | 14 46,
Hold informal hearings/interviewsS..ceeceeuveeeceosasovcasccncasad | 23 76.
Hold formal hearings....cceoeeeccecsece. cerenane N 28 93,
-2
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3. Are any activities conducted by your Agency/Board statutorily required to be confi-
dential?

17 12
YES[] NO[] (1 - no response)

58.6% 41 .47,
If YES, which activities and what are the circumstances?

4, Under what circumstances do you or your staff record minutes? (check all that apply)

buring regular Board Mmeetings..eeeeieeeieenceceececcannannead ] 2% 86%7%
During investigative hearings......cceveeiiinincninneeneeaa ] 17 56.7
. During informal hearings.....c.ceeeececcnccneccnccacnaneasad] 19 63.3
During formal hearings......ccceceieereciierecnnenccnceseaasad] 2¢ 86.7
During executive Se€SSIiONS...ecececcencecccccccecccccecnseaed ] 19 63.3

Other (specify)

5. What is your practice regarding the recording and/or transcription of hearings?
{(check all that apply)

Proceedings of all formal hearings are recorded (taped # % .

or recorded by stenographer)..........................{] 28 93.3%
Transcriptions of all formal hearings are made......eceeee. ] 17 56.7
Transcriptions of all formal hearings are made available

UpON request..cceeceiecescecescsescoccccccsoncnsoccccsnd ] 24 80.0
Proceedings are recorded for only those formal hearings

which are selected to be recorded and transcribed.....J]] 2 6.7
Proceedings are recorded for other hearings/meetings.......J] 16 53.3

(please specify)

6. Under what circumstances, if any, do you use hearing officers instead of the Board
to conduct hearings?

# %
All formal hearings..ceceeieeieeeviensencearssecescaansnnaes{] 6 21.4%
Some formal hearings (specify circumstances)...............{] © 21.4
Other hearings (specify) 4 6 21 .4
Under nNO CirCUMStANCeS...cceeecseococcssnsossnsessanceenaaad ] 1D 50.0

If not, why not?

(No response = 2)

-3-

XIII-19




7. (a) When an individual/group requests access to Board minutes, transcripts of

hearings, or other matters of public record, what procedures are followed?

(check all that apply) #

Individual/group may come in to the Board/Agency office
and view the reCordS...iiieeeeresscncnecessscscsscnsasncnnsaad | 24

Individual/group may come in to the Board/Agency office and
make copies of the requested recOrds i.sceececscssasssssscaeed | 22

Individual/group is sent copies of the requested records.....[] 17

Individual/group is given requested information by
telephone..ceerseeeerersnsssncrcoscsacsccassasssscscncsnssssassad | 16

Other (specify) 6

(b) 1If an individual/group requests copies of records, does your Board/Agency
charge for the copies? #

All individuals/groups are charged..cccscescecsscssecssccceessdd ] 14

Only certain individuals/groups are charged (please specify
who is charged and under what circumstances they are charged){] 14

No individual/group is charged..ieescecesceccccccccsecnccecssd] 2

(c) Are individuals/groups required to submit written requests for copies
of records? #

All individuals/groups must submit written requests for copies[] 14

Some individuals/groups must submit written requests for copies
(specify circumstances).eeiiiieseoceoasssssanccccnnencaesanenss | 11

No individual/group must submit written requests for copies...[] 6

-4-
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8. Who is notified about DISCIPLINARY ACTIONS your Board/Agency proposes to
undertake, and how are they notified? (check the practices of your Board/Agency)

INDIVIDUALS/GROUPS NOTIFIED METHODS OF NOTIFICATION
i Mail Telephone Other*
No one is notified......... ceennd ] 1
Notice is posted at officially
designated location........... 17 No. No. No.
Secretary of State........ Ceetennceceeans Cereeaen O 5 g o g o
Individual complainantS...eeeeeeeiesnneeneeenes [ 26 [ 9 [J 2
Consumers who request information......... ceaas 1 19 (] 14 O o
Licensee/registrant against whom complaint
has been lodged..eeeeeeesssecesecacscaccans 3 29 o 9 o 2
News Media: (@) News releaseS..e.scccsccssscss g 10 O 4 g o
(b) Paid advertisement..cecesceess O 1 O 1 O o
CONSUMEL GIrOUPS..evessnssensescncssansans ceeecene 0O 6 g 3 [J ©
Professional associatioOnNS.eeesseesecssansaans .. O 9 0 2 [J ©
Other (please specify)
*Specify OTHER Methods of Notification here: -

Comments:

9. Who is notified about DISCIPLINARY ACTIONS your Board/Agency has under-—
taken, and how are they notified? (check the practices of your Board/agency)

INDIVIDUALS/GROUPS NOTIFIED METHODS OF NOTIFICATION
# Mail Telephone Other*
No one is notified..... ceneeseaes[] 0
Notice is posted at officially _
designated location......e......[] 10 No. No. No.
Secretary Of StatC.ieeeeeseesseceesceaaass feeenn O 4 O o ] o
Individual complainantsS..eeeeeeeeceesecacaacsns [d 25 0o 9 0O 1
Consumers who request information......... ceeee a 22 {J 10 O 1
Licensee/registrant against whom complaint
has been lodged....... teercccennesasaaanane O 28 O 9 O o
News Media: (&) NewsS releaseS.....ccessecescens O 13 O & O 1.
(b) Paid advertisement...ceeseecae 0 1 g o O o
CONSUMEL gIOUPSecscesessssssssassocssososnssasses 0 4 g 1 O o
Professional associations......icceeecincecceess O 1le O 2 g o

Other (please specify)

*Specify OTHER Methods of Notification here:

Comments:
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10. who, if anyone, is notified of REGULAR BOARD/AGENCY MEETINGS, when are they
notified, and how are they notified? (check the practices of your Board/Agency)

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF DAYS IN ADVANCE
) More Than Less Than
2 6.79 Mail Telephone Other* 20 Days 20 Days
No one is notified.. .. colele ]
Notice is posted at officially
designated locationé..89.6..] No. No. No. No. No.
Secretary of State...ueeeeeena.. ... ] 10 o o g o 0 5 0 7
Individual complainants........ oo [ 10 O 4 ] 0 O 2 0 4
Consumers who request information..{] 18 g 12 ] o O 4 O 8
Licensee/registrant against whom -
complaint has been lodged........ O 15 O 2 0O 1 O 6 O 4
News Media: (a) News release......[] 11 0 2 O 0 O 4 0 3
(b) Paid advertisement [ ] 0 O o O 0 ] 0 O 0
ConsSumer grouUpPS.sceessecsecsscensasl | O O 1 o o O 3 OJ 3
Professional associations..........[] 13 O 2 O o O 4 O 6

Other (please specify)

*Specify OTHER Methods of Notification here:

[}

Comments:

1l. who, if anyone, is notified of INFORMAL HEARINGS/INTERVIEWS, when are they
notified, and how are they notified? (check the practices of your Board/aAgency)

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF DAYS IN ADVANCE
, More Than Less Than
Mail Telephone Other* 20 Days 20 Days
No one is notifiedf......0k ...[]
Notice is posted at officially No. No. No. No. No.
designated location. 13. 50.0%.] —__ — T T ——_
Secretary of State..... ceeeecenaees ] 3 O o 0 O 1 0 1
Individual complainantS.....eeeees L0 16 O 8 [0 1 U 8 0 e
Consumers who request information.. [ ] 13 ] 9 {] 1 ] 3 J s
Licensee/registrant against whom
complaint has been lodged....... - 20 Il 7 0 I 10 0 7
News Media: (a) News release...... 0 6 O 3 0 O 1 ] 9
(b) Paid advertisement [ 0 O. o O 0 ] 0 B o
CONSUMEL GrOUDSeseessesscennsnns oo 2 O 2 1 ] 1 O 2
Professional associations..........[] 6 [ 2 O 1 d 2 O 4

Other (please specify)

*Specify OTHER Methods of Notification here:

Comments: N=26
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12. who, if anyone, is notified of INVESTIGATIVE HEARINGS, when are they notified
and how are they notified? (check the practices of your Board/Agency)

INDIVIDUALS/GROUPS NOTIFIED

METHOD OF NOTIFICATION

NUMBER OF DAYS IN ADVANCE

Mail

Telephone

More Than

Other*

20 Days

No one is notified.q ........... M
Notice is posted at officially
designated location.....QQS..[]
Secretary of State..... cesaecene cses
Individual complainantS...eceeeesess
Consumers who request information..
Licensee/registrant against whom
complaint has been lodged...... .o
News Media: (a) News releas€......
(b) Paid advertisement
CONSUMEYr GILOUPS.cessascssoosvsoaassse
Professional associationS..eeeeceee.
Other (please specify)

Ooooo oo

*Specify OTHER Methods of Notification here:

o

Oo0o0oOo  obd

~P~ o |0

Oooooo ooo

.

No.

o OO

QO OO0

No.

wuv -

Oooog odad
N O

Less Than

_20 Days_

Doono ooo

No.

O N -

coocor

v

Comments: (N = 20)

13. who, if anyone, is notified of FORMAL HEARINGS, when are they notified, and
how are they notified? (check the practices of your Board/Agency)

INDIVIDUALS/GROUPS NOTIFIED

METHOD OF NOTIFICATION

NUMBER OF DAYS IN ADVANCE

‘ i More Than
N Mail Telephone Other* 20 Days
No one is notified.Q...Qé......[]
Notice is posted at officiallg No. No. No.
designated location.29..292:Q% - - T
Secretary of State...veeeevecenoces [ ] 9 J o O 0 O
Individual complainantS............[] 21 0o 7 ] 2 O
Consumers who request information.. [ ] 17 [ 8 ] 1 ]
Licensee/registrant against whom
complaint has been lodged........[] 26 O & ] 2 O
News Media: (a) News release......[] 12 O 3 U 0 i
(b) Paid advertisement [] 3 O o O 0 ]
CONSUMEL grOUPS..eeescossonccncnvos [ ] 5 ] 2 ' 0 0
Professional associations..........[J 10 [J 3 g o O

Other (please specify)

*Specify OTHER Methods of Notification here:

=
o

|

-t

’—l
SMTWw o~ N o

Less Than
_20 Days

DoooOOo oo.

2
P ONO N O W IO

Comments: (N = 29)
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14. (a) Who, if anyone, is notified regarding ADOPTION OF RULES AND REGULATIONS
- prior to their adoption? How and when are they notified? (check the
practices of your Board/Agency)

INDIVIDUALS/GROUPS NOTIFIED METHOD OF NOTIFICATION NUMBER OF DAYS IN ADVANCE
More Than Less Than
o 0 07, Mail Telephone Other#* 20 Days 20 Days
No one is notified...... ceeeees[]
Notice is posted at officiall
designated locatlon........KA No. Ho., No. No. No.
Secretary of State....coeeeenenas. ....[] 26 M 0 [] 0 O 23 O 0
Consumers who request information... [ 25 [ 8 O 1 | 19 O 2
Licensees/registrants (individually) [} 19 [J 3 O 1 O 16 0O o
News Media: (a) News releases......[ ] 13 [1 3 O o O 14 0 1
(b) Paid advertisement [] g O 0 0 0 M} 8 0 o
Consumer groUPS.cecscossoesesassoes -J 12 1 0 2 1
Professional associations...........[] 921 [ 5 O 1 dJ 19 0 1

Other (please specify)

*Specify OTHER Methods of Notification here:

Comments:

(b} Over the past three years, who has been responsible for initiating the
rules and requlations promulgated by your Board/Agency? (check as
appropriate)

Always Sometimes Never
Registrants/licCenseesS. ceeeseenessccosannns iJ o 1 16 O a4
Administrative staff to/for

Your BOArd/AgENCY..esecsassasasssssonsssn 012 O 15 0O 1
Legal counsel..eeiecessecacasaccnances ceeee O 4 019 O o
General PubliC..ieeiececececcccsoccssanaanes 0 1 O s 0 s

-8-

i e e e n e e s P P T



15. Who, if anyone, is notified regarding DEVELOPMENT OF LEGISLATIVE PROPOSALS
initiated by your Board/Agency which affect your Board's/Agency's activities?
How are they notified? (check as appropriate)

INDIVIDUALS/GROUPS NOTIFIED METHODS OF NOTIFICATION
0 07, Mail Telephone Other*
No one is notified..... ceeeeeeess]
Notice is posted at off1c1al%¥ No. N No.
designated locationll ., 33.; A..[] T T ___
Secretary of State.......... Ceeseectacarsnnas .. J 3 O 0 Od 1
Licensees/registrants (individually)...eeceeeees O 13 O 7 O 4
News Media: (a) News releaseS.....eeeeeeeees . ] 8 O 7 O 3
(b) Paid advertisement........... g o O o0 O 0
CONSUMEL gIOUPS.eeeesscensssoseccsscsnassanssons g 11 ] 5 O 3
Professional associationS...iiieeecececesesss .. ] 20 ] 14 O 5

Other (please specify)

*Specify OTHER Methods of Notification here:

Comments:
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