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SUMMARY 

The O f f i c e  of t h e  Audi tor  General  h a s  completed a  performance a u d i t  of t h e  

Arizona S t r u c t u r a l  P e s t  Cont ro l  Board i n  response  t o  a January 1 8 ,  1982, 

r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  Overs igh t  Committee. T h i s  performance 

a u d i t  was conducted a s  a  p a r t  of t h e  Sunset  Review p r o c e s s  s e t  f o r t h  i n  

A.R.S. §§41-2351 through 41-2379. 

The S t r u c t u r a l  P e s t  Cont ro l  Board, e s t a b l i s h e d  i n  1965, i s  comprised of , 

f i v e  members who a r e  appo in ted  by t h e  Governor. Three  of t h e  f i v e  Board 

members' p r i n c i p a l  b u s i n e s s e s  must have been s t r u c t u r a l  p e s t  c o n t r o l  f o r  

a t  l e a s t  f i v e  y e a r s  p receed ing  t h e i r  appointments .  The remaining two 

Board members a r e  p u b l i c  members who must be w e l l  ve r sed  i n  t h e  f i e l d  of 

p u b l i c  h e a l t h ,  p e s t i c i d e s ,  entomology o r  s t r u c t u r a l  p e s t  c o n t r o l  

p r a c t i c e s .  The purpose  of t h e  Board i s  t o  a d m i n i s t e r  l i c e n s e  and 

c e r t i f i c a t i o n  exams, renew l i c e n s e s  and c e r t i f i c a t i o n s  a n n u a l l y ,  conduct  

both  F e d e r a l  u s e  and r e g u l a r  S t a t e  i n s p e c t i o n s ,  i n v e s t i g a t e  consumer 

compla in t s  and hold  h e a r i n g s  i f  necessa ry .  The Board ' s  f u l l - t i m e  s t a f f  

c o n s i s t s  of a n  e x e c u t i v e  s e c r e t a r y ,  two t y p i s t s  and two i n s p e c t o r s .  

Need f o r  Continued and 
S t reng thened  Regula t ion  (Page 1 3 )  

The S t a t e  shou ld  c o n t i n u e  t o  r e g u l a t e  t h e  s t r u c t u r a l  p e s t  c o n t r o l  i n d u s t r y  

t o  p r o t e c t  t h e  p u b l i c  from p o t e n t i a l l y  s e r i o u s  chemical  harm and 

s t r u c t u r a l  damage. P e s t  c o n t r o l  o p e r a t o r s  (PCOs) u s e  many p e s t i c i d e s  

which c a n  be dead ly  t o  humans and an imals ;  f u r t h e r m o r e ,  i n a d e q u a t e  

t r e a t m e n t  by PCOs c a n  and does  r e s u l t  i n  c o s t l y  damage t o  p r o p e r t y .  

I n  a d d i t i o n ,  t h e  Board ' s  c u r r e n t  r e g u l a t o r y  powers over  t h e  t e r m i t e -  

c o n t r o l  p o r t i o n  of t h e  i n d u s t r y *  should be s t r e n g t h e n e d  t o  a l l o w  f o r  more 

e f f e c t i v e  d i s c i p l i n e .  P r e s e n t l y ,  t h e  Board i s  unab le  t o  adequa te ly  c o n t r o l  

* See Appendix f o r  in fo rmat ion  on t e r m i t e s .  



u n e t h i c a l  o r  incompetent  t e r m i t e  t r e a t m e n t  p r a c t i c e s .  The Board needs  t o  

deve lop  1 )  e n f o r c e a b l e  t e r m i t e  t r e a t m e n t  s t a n d a r d s  and 2) more i n f o r m a t i v e  

r e p o r t i n g  requ i rements  f o r  t e r m i t e  i n s p e c t i o n s .  

Bus iness  L i c e n s e s  (Page 25) 

The S t r u c t u r a l  P e s t  Cont ro l  Board needs  t o  l i c e n s e  b o t h  i n d i v i d u a l s  and 

b u s i n e s s e s .  The c u r r e n t  sys tem of r e g u l a t i n g  t h e  b u s i n e s s  th rough  t h e  

i n d i v i d u a l ' s  l i c e n s e  i s  based on vague s t a t u t e s  and d o e s  n o t  a l l o w  f o r  

e f f e c t i v e  i n d u s t r y  c o n t r o l .  Unscrupulous companies c a n  c o n t i n u e  as long 

as t h e  owning management c a n  f i n d  l i c e n s e e s  t o  q u a l i f y  t h e  b u s i n e s s .  

U n p r o f e s s i o n a l  l i c e n s e e s  may c o n t i n u e  t o  o p e r a t e  s i n c e  t h e  b u s i n e s s  may 

n o t  be h e l d  u l t i m a t e l y  r e s p o n s i b l e  f o r  t h e  l i c e n s e e ' s  a c t i o n s .  The 

S t r u c t u r a l  P e s t  Cont ro l  Board s t a t u t e s  shou ld  be r e v i s e d  t o  e s t a b l i s h  a  

l i c e n s i n g  o r  r e g i s t r a t i o n  sys tem f o r  bo th  companies and i n d i v i d u a l s .  

S t reng thened  Enforcement 
A c t i v i t i e s  Needed (Page 33)  

Although t h e  Board a c t s  a g g r e s s i v e l y  on many consumer compla in t s ,  some 

improvements a r e  needed t o  p r o t e c t  t h e  p u b l i c  more f u l l y .  

- Curren t  p rocedures  used by t h e  Board t o  i s s u e  consen t  o r d e r s  a r e  

mis lead ing  and cou ld  be c o n s i d e r e d  u n f a i r  t o  l i c e n s e e s .  As a r e s u l t  

of t h e  p rocedures ,  a  l i c e n s e e  may f e e l  i n t i m i d a t e d  i n t o  s i g n i n g  a  

c o n s e n t  o r d e r  as o r i g i n a l l y  o f f e r e d  wi thou t  knowing h e  h a s  o t h e r  

o p t i o n s  a v a i l a b l e .  The Board should f o l l o w  consen t  o r d e r  p rocedures  

d e s c r i b e d  by t h e  At to rney  G e n e r a l ' s  O f f i c e .  

- Board members and s t a f f  could  b e n e f i t  from t r a i n i n g  adequa te ly  i n  

g a t h e r i n g  and p r e s e n t i n g  ev idence  n e c e s s a r y  t o  p r o p e r l y  d i s p o s e  of 

compla in t s .  



- The Board ' s c u r r e n t  procedures  f o r  in formal ly  d i spos ing  of complaints  

can  be made p o t e n t i a l l y  more b e n e f i c i a l  t o  consumers and/or  s impler  

f o r  t h e  Board. The Board needs t o  cons ider  r equ i r ing  refunds o r  

t r a i n i n g  more o f t e n  through i t s  consent  o rder  process ,  a s  w e l l  a s  a  

s impler  a l t e r n a t i v e  t o  consent  o rde r s  f o r  minor v i o l a t i o n s .  

Licensiqg Fee Schedule (Page 4 3 ) '  

The c u r r e n t  l i c e n s i n g  f e e  schedule  i s  i n e q u i t a b l e  and w i l l  r e q u i r e  

r e s t r u c t u r i n g  i f  bus inesses  a r e  l i c ensed .  Although l a r g e r  companies 

gene ra t e  more c o s t s  f o r  t h e  Board, t h e  same l i c e n s e  f e e  i s  charged t o  each 

"qua l i fy ing  par ty"  l i c e n s e e  r ega rd l e s s  of t h e  s i z e  of t h e  company wi th  

which he  i s  a s soc i a t ed .  If bus inesses  a r e  l i c e n s e d ,  Board s t a t u t e s  should 

be amended t o  a l low f o r  a  more e q u i t a b l e  f e e  s t r u c t u r e  based on company 

s i z e .  



INTRODUCTION AND BACKGROUND 

The Of f i ce  of t h e  Auditor  General has  completed a  performance a u d i t  of t h e  

Arizona S t r u c t u r a l  Pes t  Control  Board (SPCB) i n  response t o  a  January 18 ,  

1982, r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  Oversight Committee. Th i s  

performance a u d i t  was conducted a s  a p a r t  of t h e  Sunset Review process  s e t  

f o r t h  i n  A.R.S. §§41-2351 through 41-2379. 

S t r u c t u r a l  P e s t  Control  

S t r u c t u r a l  p e s t  c o n t r o l  i s  def ined  by A.R.S. s32-2301, paragraph 4  a s  

". . . c o n t r o l l i n g  household p e s t s ,  wood des t roy ing  
p e s t s  o r  organisms, o t h e r  p e s t s  which may invade 
households o r  o t h e r  s t r u c t u r e s ,  inc lud ing  r a i l r o a d  
c a r s ,  boa ts ,  docks, t r ucks ,  a i r p l a n e s  o r  t h e  con ten t s  
t h e r e o f ,  o r  p e s t s ,  inc lud ing  weeds, which e x i s t  i n ,  
near  o r  around s t r u c t u r e s ,  i n  lawns o r  ornamental 
shrubs  o r  t r e e s .  . . ." 

This  e f f e c t i v e l y  i nc ludes  most commercial ex te rmina t ions  of v i r t u a l l y  a l l  

k inds  of common p e s t s  (e.g. ,  i n s e c t s ,  t e r m i t e s ,  r oden t s )  a s  we l l  a s  

r e s i d e n t i a l  weed c o n t r o l  o r  lawn spraying.  

Board Composition 

The S t r u c t u r a l  P e s t  Control  Board, e s t a b l i s h e d  i n  1965, i s  comprised of 

f i v e  members who a r e  appointed by t h e  Governor. Three of t h e  f i v e  Board 

members' p r i n c i p a l  bus inesses  must have been s t r u c t u r a l  p e s t  c o n t r o l  f o r  

a t  l e a s t  f i v e  y e a r s  preceeding t h e i r  appointments.  The remaining two 

Board members a r e  pub l i c  members who must be w e l l  versed i n  t h e  f i e l d  of 

pub l i c  h e a l t h ,  p e s t i c i d e s ,  entomology o r  s t r u c t u r a l  p e s t  c o n t r o l  

p r a c t i c e s .  The d u t i e s  of t h e  Board i nc lude  adminis te r ing  l i c e n s e  and 

c e r t i f i c a t i o n  exams, renewing l i c e n s e s  and c e r t i f i c a t i o n s  annual ly ,  con- 



duct ing  both Federa l  use  and r e g u l a r  S t a t e  i n spec t ions , "  i n v e s t i g a t i n g  

consumer complaints  and holding hear ings  i f  necessary.  The Board's 

fu l l - t ime  s t a f f  c o n s i s t s  of a n  execut ive  s e c r e t a r y ,  two t y p i s t s  and two 

i n s p e c t o r s .  

Requirements f o r  Licensure 

I n  o rde r  t o  be gran ted  a  l i c e n s e  t o  p r a c t i c e  p e s t  c o n t r o l  i n  Arizona 

a p p l i c a n t s  must 1) be of good moral c h a r a c t e r ,  2 )  possess  t h e  necessary 

p r a c t i c a l  exper ience ,  3) pass  t h e  Board-administered examinations i n  t h e  

a r e a  of p e s t  c o n t r o l  t o  be conducted, 4) no t  have v i o l a t e d  any Board 

s t a t u t e  r u l e  o r  r e g u l a t i o n ,  and 5) pay t h e  a p p r o p r i a t e  f e e s .  Licensees  

a r e  a l s o  requi red  t o  be e i t h e r  insured  o r  bonded f o r  a  minimum of $100,000 

f o r  p roper ty  damage and pub l i c  l i a b i l i t y .  

The Board must hold two examinations a  year ,  one i n  March and one i n  

September. Addi t iona l  examinations may be he ld  a s  t h e  Board deems 

necessary.  Curren t ly ,  t h e r e  a r e  approximately 350 l i c e n s e e s .  The Board 

renews l i c e n s e s  on a n  annual  ba s i s .  

Licensure Categor ies  - The Board i s s u e s  one l i c e n s e  which may inc lude  one 

o r  more of t h e  fol lowing c l a s s i f i c a t i o n s :  

1. General p e s t  c o n t r o l  ( n o t  inc lud ing  t h e  c o n t r o l  of wood-destroying 

i n s e c t s  o r  organisms, weed c o n t r o l  and fumiga t ion) ,  

2. Cont ro l  of wood-destroying i n s e c t s  and organisms, 

3. Weed c o n t r o l ,  

4. Fumigation, and 

5. Turf and ornamental h o r t i c u l t u r e  p e s t  con t ro l .  

* Fede ra l  use i n spec t ions  c o n s i s t  of Board i n s p e c t o r s  monitoring t h e  
a c t u a l  a p p l i c a t i o n  of p e s t i c i d e s ,  e s p e c i a l l y  r e s t r i c t ed -use  
p e s t i c i d e s .  S t a t e  i n spec t ions  c o n s i s t  of Board i n s p e c t o r s  v i s i t i n g  
s t r u c t u r a l  p e s t  c o n t r o l  bus iness  es tab l i shments  and checking f o r  
compliance wi th  s t a t u t e s  and r u l e s  address ing  company records ,  
p e s t i c i d e  s to rage ,  a p p l i c a t i o n  equipment, t r u c k  markings, e t c .  



The Board a l s o  i s s u e s  a l i c e n s e  which encompasses a l l  t h e  c a t e g o r i e s  of 

p e s t  c o n t r o l  l i s t e d .  L i c e n s e e s  and t h e  companies t h e y  q u a l i f y  ( s e e  

d i s c u s s i o n ,  page 25) may p r a c t i c e  on ly  t h o s e  t y p e s  of p e s t  c o n t r o l  i n  

which they  have been l i c e n s e d .  F o r  i n s t a n c e ,  a l i c e n s e e  w i t h  on ly  a weed 

c o n t r o l  l i c e n s e  may n o t  perform t e r m i t e  c o n t r o l  work. 

Requirements f o r  C e r t i f i c a t i o n  

The Board a l s o  c e r t i f i e s  p e s t  c o n t r o l  o p e r a t o r s  and a p p l i c a t o r s  t o  

r e g u l a t e  and a s s u r e  minimum q u a l i f i c a t i o n s  of p e r s o n s  app ly ing  

r e s t r i c t e d - u s e  p e s t i c i d e s . "  ( P e s t  c o n t r o l  o p e r a t o r s  a r e  l i c e n s e d ,  

a p p l i c a t o r s  a r e  n o t . )  A p p l i c a n t s  who p a s s  a n  examinat ion and pay t h e  

a s s o c i a t e d  f e e s  a r e  g r a n t e d  c e r t i f i c a t i o n .  P e s t  c o n t r o l  o p e r a t o r s  do n o t  

have t o  be l i c e n s e d  t o  be c e r t i f i e d  o r  v i c e  v e r s a .  The Board c u r r e n t l y  

conduc t s  t r a i n i n g  f o r  and a d m i n i s t e r s  t h e  c e r t i f i c a t i o n  examinat ion on a 

monthly b a s i s .  The Board h a s  c e r t i f i e d  approx imate ly  1 ,300 a p p l i c a t o r s .  

Funding 

Ninety  p e r c e n t  of t h e  examinat ion and l i c e n s e  f e e s  c o l l e c t e d  by t h e  Board 

a r e  d e p o s i t e d  i n  a s p e c i a l  Board fund t o  s u p p o r t  i t s  o p e r a t i o n .  

A d d i t i o n a l l y ,  t h e  Board h a s  r e c e i v e d  F e d e r a l  g r a n t  monies a n n u a l l y  from 

t h e  Environmental  P r o t e c t i o n  Agency s i n c e  October 1978 t o  supplement i t s  

c e r t i f i c a t i o n  and enforcement programs. The Board ' s  c u r r e n t  EPA g r a n t s  

w i l l  t e r m i n a t e  September 30,  1983. Recent budget c u t b a c k s  a t  EPA 

d i m i n i s h e s  t h e  l i k e l i h o o d  of SPCB c o n t i n u i n g  t o  r e c e i v e  F e d e r a l  funds .  

Tab le  1 r e p o r t s  Board revenues  and e x p e n d i t u r e s  f o r  f i s c a l  y e a r s  1978-79 

through 1982-83. Tab le  2 shows t h e  Board 's  a c t i v i t y  l e v e l s  dur ing  t h i s  

p e r i o d .  

* The Environmental  P r o t e c t i o n  Agency (EPA) d e t e r m i n e s  which p e s t i c i d e s  
a r e  d e s i g n a t e d  r e s t r i c t e d  u s e  based on g u i d e l i n e s  e s t a b l i s h e d  i n  t h e  
1972 F e d e r a l  I n s e c t i c i d e ,  Fungic ide  and Roden t ic ide  Act ( F I F U ) .  The 
Board of P e s t i c i d e  Cont ro l  h a s  t h i s  a u t h o r i t y  on  t h e  S t a t e  l e v e l .  
(See d i s c u s s i o n  of r e s t r i c t e d - u s e  p e s t i c i d e s  on page 14 . )  



TABLE l* 

ACTUAL REVENUES AND EXPENDITURES FOR FISCAL YEARS 1979-80 THROUGH 
1982-83 AND ESTIMATED REVENUES AND EXPENDITURES FOR FISCAL 

YEAR 1983-84: STATE AND FEDERAL FUNDS 

Es t imated  
1979-80 1980-81 1981-82 1982-83 1983-84 

S t a t e  Revenues 

Balance forward 
from p r i o r  y e a r  $29,274 $26,224 $ 21,680 $ 31,965 $ 31,965 

90 p e r c e n t  of 
c o l l e c t i o n s  54,840 66,118 78,959 112,452 157,100 

T o t a l  S t a t e  
f u n d s  $84.114 $92,342 $100,639 $144.417 $189,065 

S t a t e  E x ~ e n d i t u r e s  

P e r s o n a l  s e r v i c e s  $ 27,200 $ 31,085 $ 36,084 
Employee-related 

expenses  4,950 5 ,900 7,000 
P r o f e s s i o n a l  and 

o u t s i d e  s e r v i c e s  215 1 8 5  614 
T r a v e l  7,350 14,035 4,410 
Other  o p e r a t i n g  11,650 18,065 20,202 
Other  530 1 ,425 362 

T o t a l  S t a t e  
f u n d s  51,895 70,700 68,670 

F e d e r a l  Expendi tu res  

P e r s o n a l  s e r v i c e s  
Employee-related 

expenses  
P r o f e s s i o n a l  and 

o u t s i d e  s e r v i c e s  
T r a v e l  
Other  o p e r a t i n g  
Equipment 

T o t a l  F e d e r a l  
f u n d s  

TOTAL PROGRAM $110.685 

* Source:  S t r u c t u r a l  P e s t  Cont ro l  Board 's  budget r e q u e s t s  f o r  f i s c a l  y e a r s  
1981-82. Computation e r r o r s  i n  t h e s e  documents were c o r r e c t e d  where 
p o s s i b l e .  



TABLE 2* 

SUMMARY OF ACTUAL BOARD ACTIVITIES FOR FISCAL YEARS 1979-80 
THROUGH 1982-83 AND ESTIMATED BOARD ACTIVITIES FOR 

FISCAL YEAR AND 1983-84 

Es t imated  
1979-80 1980-81 1981-82 1982-83 1983-84 

I n s p e c t i o n s  : 
S t a t e  p e s t  c o n t r o l  

companies 2,366 
F e d e r a l  u s e  386 
Samples c o l l e c t e d  1 0  
Complaints 594 
C e r t i f i e d  

a p p l i c a n t s  N/A 

D i s c i p l i n a r y  Act ions :  
Hear ings  1 5  
Revocat ion o r  

suspens ion  5 
Consent agreements  4 1 

PCO** - Examination 
& License  
PC0 examinat ion 6 0 
PC0 l i c e n s e s  3 0 
PC0 l i c e n s e  renewal 325 

C e r t i f i c a t i o n :  
C e r t i f i c a t i o n  224 
R e c e r t i f i c a t i o n  1 , 0 5 1  

* Source:  S t r u c t u r a l  P e s t  Cont ro l  Board 's  budget r e q u e s t s  f o r  f i s c a l  
y e a r s  1981-82 th rough  1983-84 

** P e s t  Cont ro l  Opera to r  



Scope of Audit 

Our a u d i t  of t h e  S t r u c t u r a l  Pes t  Control  Board addressed i s s u e s  s e t  f o r t h  

i n  t h e  11 Sunset  Fac to r s  i n  A.R.S. s41-2354. Addi t iona l  d e t a i l e d  work was 

conducted on t h e  fol lowing i s s u e s :  

1. The need f o r  cont inued r e g u l a t i o n  of t h e  p e s t  c o n t r o l  i n d u s t r y ,  

2. The app rop r i a t enes s  of t h e  c u r r e n t  l e v e l  and manner of r egu la t i on ,  

3. The e f f e c t i v e n e s s  of t h e  Board 's  c u r r e n t  enforcement p o l i c i e s  and 

a c t i o n s ,  and 

4. The app rop r i a t enes s  of t h e  c u r r e n t  l i c e n s u r e  f e e  s t r u c t u r e .  

Due t o  t i m e  c o n s t r a i n t s ,  we were unable t o  address  s e v e r a l  o t h e r  i s s u e s  of 

concern. See page 51 f o r  a  d e s c r i p t i o n  of a r e a s  f o r  f u r t h e r  a u d i t  work. 

The Auditor  General and s t a f f  express  a p p r e c i a t i o n  t o  t h e  members of t h e  

S t r u c t u r a l  Pes t  Control  Board, i t s  execut ive  s e c r e t a r y  and s t a f f  f o r  t h e i r  

coopera t ion  and a s s i s t a n c e  dur ing  t h e  course  of t h i s  a u d i t .  



SUNSET FACTORS 

I n  accordance w i t h  A.R.S. $41-2354, t h e  L e g i s l a t u r e  should c o n s i d e r  t h e  

f o l l o w i n g  11 f a c t o r s  i n  de te rmin ing  whether  t o  c o n t i n u e  o r  t e r m i n a t e  t h e  

Arizona S t r u c t u r a l  P e s t  C o n t r o l  Board. 

1. O b j e c t i v e  and purpose  i n  e s t a b l i s h i n g  t h e  Board 

The L e g i s l a t u r e ' s  i n t e n t  i n  e s t a b l i s h i n g  t h e  S t r u c t u r a l  P e s t  Cont ro l  

Board i s  s p e c i f i e d  i n  t h e  s t a t u t e s  a s  p u b l i c  p r o t e c t i o n  from 

1 )  chemica l  harm and 2) harm r e s u l t i n g  from i n a d e q u a t e  s t r u c t u r a l  

p e s t  c o n t r o l .  A.R.S. s32-2302 s t a t e s :  

"Statement of l e g i s l a t i v e  p o l i c y .  It i s  recognized 
t h a t  t h e  b u s i n e s s  known a s  ' s t r u c t u r a l  p e s t  c o n t r o l '  i s  
a  d e s i r a b l e  and honorab le  p u r s u i t  and of g r e a t  p u b l i c  
b e n e f i t .  It i s  f u r t h e r  recognized t h a t  t h e  chemica l s  
and o t h e r  d e v i c e s  used i n  c o n n e c t i o n  w i t h  s a i d  b u s i n e s s  
c a n  be harmful  t o  p u b l i c  h e a l t h  and s a f e t y  when a p p l i e d  
by persons  no t  under t h e  s u p e r v i s i o n  of p e r s o n s  
p o s s e s s i n g  p roper  t r a i n i n g  and knowledge i n  t h e  p roper  
u s e s  of such dev ices .  It i s  f u r t h e r  recognized t h a t  
u n q u a l i f i e d  p e r s o n s  may a t t e m p t  t o  i d e n t i f y  and 
e r a d i c a t e  c e r t a i n  c o n d i t i o n s  invo lv ing  s t r u c t u r a l  p e s t s  
and t h a t  members of t h e  g e n e r a l  p u b l i c  may no t  r e c e i v e  
t h e  b e s t  r e s u l t s  from a t t e m p t s  a t  i d e n t i f i c a t i o n  and 
e r a d i c a t i o n  by such  u n q u a l i f i e d  persons ."  

The Board f u l f i l l s  t h i s  i n t e n t  by examining l i c e n s e  a p p l i c a n t s  f o r  b o t h  

i n i t i a l  and renewed l i c e n s e s ,  i n s p e c t i n g  p e s t  c o n t r o l  companies, 

i n v e s t i g a t i n g  compla in t s  and d i s c i p l i n i n g  l i c e n s e e s .  

The Board i s  a l s o  empowered by s t a t u t e  t o  e n f o r c e  t h e  F e d e r a l  I n s e c t i c i d e ,  

Fungic ide  and Roden t ic ide  Act (FIFRA). The purpose of FIFRA i s  t o  

r e g u l a t e  p e s t i c i d e s  r e s t r i c t e d  i n  u s e  by t h e  U.S. Environmental  P r o t e c t i o n  

Agency. To accomplish  t h i s  t h e  Board examines, c e r t i f i e s ,  i n v e s t i g a t e s  

and d i s c i p l i n e s  s t r u c t u r a l  commercial a p p l i c a t o r s  i n  t h e  u s e  of f e d e r a l l y  

r e s t r i c t e d  chemicals .  



The e f f e c t i v e n e s s  with which t h e  Board has met i t s  o b j e c t i v e s  and 

purpose and t h e  e f f i c i e n c y  with which t h e  Board has  operated 

The Board has  examined and l i censed  q u a l i f i e d  s t r u c t u r a l  p e s t  c o n t r o l  

a p p l i c a n t s .  It has a l s o  inspec ted  each of approximately 350 l icensed  

p e s t  c o n t r o l  ope ra to r s  (PCOs) a n  average of t h r e e  t imes annual ly.  I n  

a d d i t i o n ,  t h e  Board i n v e s t i g a t e s  approximately 900 complaints  per  

year .  

However, t h r e e  f a c t o r s  have l imi t ed  t h e  Board's e f f e c t i v e n e s s  and 

e f f i c i e n c y .  F i r s t ,  t h e  Board's regula tory  powers a r e  weak i n  t he  a r ea  

of t e r m i t e  c o n t r o l ,  l i m i t i n g  t h e  e f f e c t i v e n e s s  of consumer p r o t e c t i o n  

a c t i v i t i e s  (Finding I, page 13 ) .  Second, t h e  cu r r en t  l i cens ing  

s t r u c t u r e  does not  a l low f o r  comprehensive r egu la t ion  of t h e  

indus t ry .  (Finding 11, page 25) .  F i n a l l y ,  t h e  Board's enforcement 

a c t i o n s  need t o  be improved and a d d i t i o n a l  t r a i n i n g  provided t o  

produce f a i r e r  and simpler d i s p o s i t i o n s  (Finding 111, page 33). 

The ex ten t  t o  which t h e  Board has operated w i t h i n  the  publ ic  i n t e r e s t  

The Board has  ac ted  aggres s ive ly  on many consumer complaints and 

v i o l a t i o n s  noted during rou t ine  inspec t ions .  The Board's genera l  view 

i s  t h a t  i t  i s  a  po l i c ing  and not a  c o n c i l i a t o r y  Board. I ts  pol icy  i s  

t o  a c t  on every reported s t a t u t o r y  v i o l a t i o n ,  r ega rd l e s s  of whether 

t h e  complaint was s e t t l e d  t o  t he  consumer's s a t i s f a c t i o n .  

During our review we discovered t h r e e  in s t ances  where i t  appeared the  

Board was slow i n  considering whether t o  suspend o r  revoke PCOs' 

l i c e n s e s .  However, each of t hese  cases  involved complicating 

f a c t o r s .  Given the  circumstances surrounding each case ,  we concluded 

t h a t  i n  gene ra l  t h e  Board a c t s  promptly. 



4. The ex t en t  t o  which r u l e s  and r e g u l a t i o n s  promulgated by t h e  Board a r e  

c o n s i s t e n t  wi th  t h e  l e g i s l a t i v e  mandate 

The Board's r u l e s  and r e g u l a t i o n s  were reviewed f o r  cons is tency  wi th  

s t a t u t e s  and were approved by t h e  Attorney General.  

5. The e x t e n t  t o  which t h e  Board has  encouraged inpu t  from t h e  pub l i c  

before  promulgating i t s  r u l e s  and r egu la t i ons  and t h e  ex t en t  t o  which 

i t  has  informed t h e  pub l i c  a s  t o  i t s  a c t i o n s  and t h e i r  expected impact 

on t h e  pub l i c  

The Board f i l e s  n o t i c e s  wi th  t h e  Sec re t a ry  of S t a t e  regarding r u l e s  

and r egu la t i ons  hear ings .  For i n s t ance ,  before  r u l e  promulgation i n  

June 1983, t h e  Board held a  hear ing a t  which publ ic  input  was 

s o l i c i t e d .  

The Board a l s o  sends c o p i e s  of proposed l e g i s l a t i o n  t o  each l i c e n s e e  

and i n v i t e s  t h e  l i c e n s e e s  t o  d i s c u s s  t h e  l e g i s l a t i o n  a t  a  r egu la r  

Board meeting. 

The Board appears  t o  have complied wi th  Open Meeting Law 

requirements . Meetings have been proper ly  no t iced  and minutes 

adequately maintained. 

6. The e x t e n t  t o  which t h e  Board has  been a b l e  t o  i n v e s t i g a t e  and r e so lve  

complaints  t h a t  a r e  w i t h i n  i t s  j u r i s d i c t i o n  

The Board's execut ive  s e c r e t a r y  i n d i c a t e s  t h a t  a l l  complaints  rece ived  

a r e  i nves t i ga t ed  u n l e s s  t h e  ma t t e r  i s  resolved p r i o r  t o  i t s  scheduled 

i n v e s t i g a t i o n .  The Board r e so lves  complaints  e i t h e r  1 )  wi th  t h e  

a s s i s t a n c e  of Board i n s p e c t o r s  p r i o r  t o  Board i n t e r v e n t i o n ,  

2) in formal ly  through t h e  use of consent  o rde r s ,  o r  3 )  formal ly  by a  

hear ing before  t h e  Board. 



However, t h e  Board h a s  n o t  r e s o l v e d  a l l  c o m p l a i n t s  a d e q u a t e l y  because 

1 )  i t  l a c k s  e n f o r c e a b l e  t e r m i t e  t r e a t m e n t  g u i d e l i n e s  and i n s p e c t i o n  

r e p o r t i n g  requ i rements  ( s e e  page 1 8 ) ,  and 2) i t s  l i c e n s u r e  s t r u c t u r e  

i s  vague and does  n o t  a l l o w  f o r  e f f e c t i v e  d i s c i p l i n e  (F ind ing  11, page 

25). 

7. The e x t e n t  t o  which t h e  At to rney  Genera l  o r  any o t h e r  a p p l i c a b l e  

agency of S t a t e  Government h a s  t h e  a u t h o r i t y  t o  p r o s e c u t e  a c t i o n s  

under t h e  enab l ing  l e g i s l a t i o n  

A.R.S. $32-2323 e s t a b l i s h e s  c r i m i n a l  p e n a l t i e s  f o r  v i o l a t i o n  of t h e  

s t r u c t u r a l  p e s t  c o n t r o l  s t a t u t e s .  V i o l a t i o n s  a r e  a  c l a s s  3  

misdemeanor u n l e s s  a n o t h e r  c l a s s i f i c a t i o n  i s  s p e c i f i e d .  V i o l a t i o n s  

may be  p r o s e c u t e d  by t h e  At to rney  General  o r  t h e  County At torney.  

8. The e x t e n t  t o  which t h e  Board h a s  addressed  d e f i c i e n c i e s  i n  t h e  

enab l ing  s t a t u t e s  which p r e v e n t  i t  from f u l f i l l i n g  i t s  s t a t u t o r y  

mandate 

The Board h a s  made numerous a t t e m p t s  t o  a d d r e s s  d e f i c i e n c i e s  i n  i t s  

e n a b l i n g  s t a t u t e s .  The f o l l o w i n g  l is t ,  though n o t  comprehensive,  

d e s c r i b e s  l e g i s l a t i o n  i n t r o d u c e d  w i t h i n  t h e  l a s t  f o u r  y e a r s :  

- HB 2099 (1982 - p a s s e d )  c l a r i f i e d  t h e  procedure  a  l i c e n s e e  must 

f o l l o w  when d i s a s s o c i a t i n g  from a  company; 

- HB 2006 (1981 - f a i l e d )  provided f o r  l i c e n s i n g  t e r m i t e  i n s p e c t o r s  

and e s t a b l i s h e d  recovery  of c i v i l  p e n a l t i e s  through s u p e r i o r  

c o u r t ;  

- HB 2282 (1980 - f a i l e d )  provided f o r  r e g i s t e r i n g  t e r m i t e  

i n s p e c t o r s  ; and 

- HB 2013 (1979 - ~ a s s e d )  addressed  changes  i n  t h e  Board 's  f e e  

s c h e d u l e ,  expanded upon t h e  c r i t e r i a  f o r  r e v o c a t i o n  o r  suspens ion  

of a l i c e n s e  and p rov ided  t h a t  i n s p e c t i o n s  be conducted p r i o r  t o  

i s s u i n g  a c o n t r a c t  f o r  wood-destroying i n s e c t  p e s t  c o n t r o l .  



9. The e x t e n t  t o  which changes  a r e  necessa ry  i n  t h e  laws of t h e  Board t o  

a d e q u a t e l y  comply w i t h  t h e  f a c t o r s  l i s t e d  i n  t h e  Sunset  Law 

S u b s t a n t i a l  changes a r e  needed i n  Board s t a t u t e s .  The L e g i s l a t u r e  

shou ld  c o n s i d e r :  

Revis ing T i t l e  32, Chapter  22, A r t i c l e  1 t o  c l a r i f y  t h e  Board 's  

l i c e n s u r e  s t r u c t u r e  (F ind ing  11, page 25) ;  

Rev is ing  t h e  l i c e n s u r e  f e e  s t r u c t u r e  t o  r e f l e c t  t h e  changes we 

recommend i n  l i c e n s u r e  s t r u c t u r e  and t o  make l i c e n s u r e  f e e s  

e q u i t a b l e  based on company s i z e  (Finding I V ,  page 43);  and 

Allowing t h e  Board t o  i s s u e  a d m i n i s t r a t i v e  warnings  (Finding 111, 

page 33) .  

10. The e x t e n t  t o  which t h e  t e r m i n a t i o n  of t h e  Board would s i e n i f i c a n t l v  

harm t h e  p u b l i c  h e a l t h ,  s a f e t y  o r  w e l f a r e  

Termina t ion  of t h e  Board c o u l d  s i g n i f i c a n t l y  harm t h e  p u b l i c  h e a l t h ,  

s a f e t y  and w e l f a r e .  Inadequa te  p e s t  c o n t r o l  s e r v i c e s  cou ld  r e s u l t  i n  

1 )  s e r i o u s  chemical  harm, i n c l u d i n g  f a t a l i t i e s  and 2 )  c o s t l y  

s t r u c t u r a l  damage (F ind ing  I, page 13) .  

11. The e x t e n t  t o  which t h e  l e v e l  of r e g u l a t i o n  e x e r c i s e d  by t h e  Board i s  

a p p r o p r i a t e  and whether  less o r  more s t r i n g e n t  l e v e l s  of r e g u l a t i o n  

" would be a p p r o p r i a t e  

The l e v e l  of r e g u l a t i o n  e x e r c i s e d  by t h e  Board should be i n c r e a s e d .  

The Board's  s t a t u t e s  need t o  be c l a r i f i e d  t o  a l l o w  i t  t o  r e g u l a t e  b o t h  

t h e  p e s t  c o n t r o l  companies and t h e i r  r e s p o n s i b l e  p a r t i e s  (F ind ing  11, 

page 25).  



FINDING I 

REGULATION OF THE STRUCTURAL PEST CONTROL INDUSTRY SHOULD BE CONTINUED AND 

STFENGTHENED. 

The S t r u c t u r a l  P e s t  Cont ro l  Board should be con t inued  and i t s  s t a t u t e s  

s t r e n g t h e n e d  t o  p rov ide  adequa te  p u b l i c  p r o t e c t i o n .  P e s t  c o n t r o l  

o p e r a t o r s  (PCOs) u s e  many p e s t i c i d e s  which c a n  be d e a d l y  t o  humans, and 

i n a d e q u a t e  t r e a t m e n t  by PCOs c a n  and does  r e s u l t  i n  c o s t l y  s t r u c t u r a l  

damage. However, t h e  Board's  c u r r e n t  r e g u l a t o r y  powers a r e  i n a d e q u a t e  i n  

t h a t  i t  cannot  e f f e c t i v e l y  d i s c i p l i n e  PCOs f o r  i n a d e q u a t e  o r  u n e t h i c a l  

t e r m i t e  t r e a t m e n t  p r a c t i c e s . "  

Regula t ion  Is Needed 

The a d v e r s e  p h y s i c a l  e f f e c t s  of chemical  con tamina t ion  a s  w e l l  a s  t h e  

f i n a n c i a l  impact of u n e t h i c a l  p r a c t i c e s  j u s t i f y  con t inued  r e g u l a t i o n  of 

PCOs. While t h e  e f f e c t s  of p e s t i c i d e  poisoning w i l l  depend on t h e  t y p e  of 

chemical  and t h e  manner i n  which i t  i s  i n g e s t e d ,  s e v e r a l  chemica l s  

commonly used f o r  s t r u c t u r a l  p e s t  c o n t r o l  c a n  be f a t a l .  The consumer c a n  

be s u b j e c t  t o  c o n s i d e r a b l e  f i n a n c i a l  harm as t h e  r e s u l t  of f r a u d u l e n t ,  

u n e t h i c a l  o r  i n a d e q u a t e  p e s t  c o n t r o l  p r a c t i c e s ,  e s p e c i a l l y  i n  t h e  t e r m i t e -  

c o n t r o l  a r e a .  The Board 's  complaint  work load  and t h e  s e r i o u s  n a t u r e  of 

many of t h e  compla in t s  r e c e i v e d  i s  f u r t h e r  ev idence  of t h e  need f o r  

r e g u l a t i o n  of p e s t  c o n t r o l  o p e r a t o r s .  

P e s t  C o n t r o l  Chemicals Can Cause Death - Many of t h e  chemica l s  commonly 

used i n  s t r u c t u r a l  p e s t  c o n t r o l  c a n  be immediately f a t a l  t o  humans, and 

po i son ing  c a n  o c c u r  th rough  s e v e r a l  d i f f e r e n t  means of i n g e s t i o n .  

Moreover, some chemica l s  may be l i n k e d  t o  c a n c e r .  Proper  p e s t i c i d e  

a p p l i c a t i o n  i s  e s s e n t i a l  t o  p r e v e n t  po i son ing .  

* See Appendix f o r  i n f o r m a t i o n  on t e r m i t e s .  



P h y s i c a l  harm r e s u l t i n g  from p e s t i c i d e  po i son ing  i s  dependent upon t h e  

c h e m i c a l ' s  means of e n t r y  i n t o  t h e  body and t h e  t y p e  of chemical .  There 

a r e  t h r e e  r o u t e s  by which any chemical  c a n  e n t e r  t h e  body: t h e  dermal  

( s k i n ) ,  t h e  g a s t r o i n t e s t i n a l  sys tem o r  t h e  r e s p i r a t o r y  system. Poisoning 

symptoms w i l l  va ry  depending on t h e  exposure  r o u t e .  Also,  t h e  n a t u r e  of 

t h e  chemica l  i t s e l f  i s  s i g n i f i c a n t  i n  c o n s i d e r i n g  exposure  problems. 

Tab le  3 p r o v i d e s  i n f o r m a t i o n  about  t h e  immediate po i son ing  e f f e c t s  of 

p e s t i c i d e s  commonly used f o r  each  c l a s s  of p e s t  c o n t r o l  l i c e n s e .  

C e r t a i n  s t r u c t u r a l  p e s t i c i d e s  a r e  s o  t o x i c  t h a t  F e d e r a l  r e g u l a t i o n s  

r e q u i r e  o n l y  c e r t i f i e d  a p p l i c a t o r s  be al lowed t o  u s e  them, hence t h e  term 

" r e s t r i c t e d - u s e  p e s t i c i d e s . "  However, a s  t h e  t a b l e  i n d i c a t e s ,  t h e  e f f e c t s  

of n o n r e s t r i c t e d - u s e  p e s t i c i d e s  c a n  a l s o  be s e r i o u s .  

Aside  from t h e  immediate a d v e r s e  p h y s i c a l  e f f e c t s  of t h e s e  p e s t i c i d e s ,  t h e  

long-term impact  of a t  l e a s t  t h e  termit ic ides--chlordane,  t e rmide ,  a l d r i n  

--is unknown a t  t h i s  t i m e .  T e s t s  have proven them t o  be  c a r c i n o g e n i c  i n  

c e r t a i n  mouse s t r a i n s ,  b u t  no d a t a  e x i s t s  t o  suppor t  t h e s e  c a r c i n o g e n i c  

e f f e c t s  i n  humans. Because t h e s e  t e r m i t i c i d e s  a r e  o rganoch lor ines ,  they 

do n o t  b reak  down r e a d i l y  when exposed t o  v a r i o u s  environmental  c o n d i t i o n s  

( s u n l i g h t ,  h igh  t empera tu res ,  s o i l  microorganisms, enzymes). Thus, they  

a r e  r e f  e r r e d  t o  as " p e r s i s t e n t "  chemicals .  Organochlor ines  do n o t  

d i s s o l v e  i n  w a t e r  and a r e  r e a d i l y  s o l u b l e  i n  o i l s .  A s  a  r e s u l t ,  t h e s e  

chemica l s  d i s s o l v e  and accumulate  i n  an imals '  and humans' f a t  t i s s u e s .  

Animals c a n  g e t  a  f u r t h e r  bu i ldup  o r  accumulat ion of chemica l s  when they 

consume o t h e r  an imals  o r  p l a n t s  contaminated w i t h  o rganoch lor ines .  

Proper  a p p l i c a t i o n  of p e s t i c i d e s  c a n  c u r b  t h e  p o t e n t i a l  dangers  a s s o c i a t e d  

w i t h  t h e i r  u s e .  It i s  impor tan t  t h a t  t h e  p e s t i c i d e  a p p l i c a t o r  have 

knowledge of a p p r o p r i a t e  p e s t i c i d e  usage and a p p l i c a t i o n  t echn iques .  The 

i n c i d e n c e  of po i son ing  i s  c o n t r o l l e d  t o  a  l a r g e  d e g r e e  by c o n t a i n e r  l a b e l  

d i r e c t i o n s  and warnings.  Applying t h e s e  chemica l s  according t o  t h e i r  

" in tended  use"  l i m i t s  t h e  p o s s i b i l i t y  of po i son ing .  



TABLE 3 

PESTICIDE POISONING INFORMATION: 
IMMEDIATE EFFECTS 

Type of 
License  

General  Pes t  Control 

Wood-Destroying Insec t  
and Organism Control  
(Te rmi t i c ides )  

Weed Control  

Fumigation 

Turf and Ornamental 
H o r t i c u l t u r e  Pes t  
Control  

Chemical Label Warning Poisoning Symptoms 

Diazinon May be f a t a l  i f  swallowed. 
Dursban May be f a t a l  i f  swallowed. 

Chlordane May be f a t a l  i f  swallowed. 
Contact w i th  s k i n  may cause  
t o x i c  symptoms. 

Headache, d i z z i n e s s ,  weakness, i ncoord ina t ion ,  muscle tw i t ch ing  
tremor,  nausea,  abdominal cramps, d i a r r h e a ,  sweating.  Blurred 
o r  dark  v i s i o n ,  confus ion,  wheezing. Unconsciousness and 
convuls ions  i n d i c a t e  very severe  poisoning.  Resp i r a to ry  
dep res s ion  may be f a t a l .  

Apprehension, e x c i t a b i l i t y ,  d i z z i n e s s ,  headache, d i s o r i e n t a t i o n  
weakness, muscle tw i t ch ing ,  convuls ions  when absorbed dermally.  
Unconsciousness may a l s o  occur.  

Termide Contact  w i th  s k i n  causes  f a t a l  symptoms. Same a s  f o r  Chlordane. 

A ld r in  May be  f a t a l  i f  swallowed. Same a s  f o r  Chlordane. 

Roundup I r r i t a n t  t o  eyes and r e s p i r a t o r y  t r a c t .  

Princep Harmful i f  swallowed, inhaled  o r  
absorbed through sk in .  

Surf l a n  May be harmful i f  swallowed. 

Mildly i r r i t a t i n g  t o  s k i n ,  eyes and upper r e s p i r a t o r y  t r a c t .  
Systematic t o x i c i t y  i s  un l ike ly  un le s s  very l a r g e  amounts have 
been inges t ed .  

S l i g h t l y  t o  moderately i r r i t a t i n g  t o  s k i n ,  eyes ,  and mucous 
membranes. 

Dacthal Harmful i f  swallowed. Mild i r r i t a n t .  

Phostoxin* Poisonous i f  inhaled  o r  swallowed. 
DANGER - POISON 

Methyl- I n h a l a t i o n  may be f a t a l  o r  cause 
Bromide* delayed lung in ju ry .  

Vikane** May be f a t a l  i f  inhaled .  
DANGER - POISON 

Malathion Harmful i f  swallowed. 

Dursban May be f a t a l  i f  swallowed. 

Diazinon May be f a t a l  i f  swallowed. 

* Rest r i c  ted-use chemicals  
** Manufacturer has  l i m i t e d  use  t o  p ro fe s s iona l  fumigators .  

Headache, d i z z i n e s s ,  nausea,  vomiting a r e  e a r l y  symptoms of 
excess ive  exposure. Drowsiness, t remors ,  double v i s i o n  and 
weakness a r e  e a r l y  man i f e s t a t i ons  of c e n t r a l  nervous system 
impairment. Tremors may p rog res s  t o  gene ra l i zed  s e i z u r e s ,  
unconsciousness and death .  Those who su rv ive  t h e  acu te  phase 
s u f f e r  l i v e r  i n j u r y  and kidney damage. 

(See d i s c u s s i o n  f o r  Phostoxin,  Fumigation License . )  

(See d i s c u s s i o n  f o r  Phostoxin ,  Fumigation License.)  

(See d i scuss ion  f o r  Diazinon, General  Pes t  Control  License.)  

(See d i scuss ion  f o r  General  Pes t  Control  License . )  

(See d i scuss ion  f o r  General  Pes t  Control  License.)  

Source: Recogni t ion  and Management of P e s t i c i d e  Poisonings - U.S.  Environmental P r o t e c t i o n  Agency 



F i n a n c i a l  Impact Is S i g n i f i c a n t  - The f i n a n c i a l  impact of u n e t h i c a l  o r  

incompetent p e s t  c o n t r o l  p r a c t i c e s  i s  s i g n i f i c a n t  and appears  t o  be 

concent ra ted  p r imar i l y  i n  t h e  t e r m i t e  c o n t r o l  segment of t h e  indus t ry .  

S t r u c t u r e s  i n  Arizona a r e  p a r t i c u l a r l y  s u b j e c t  t o  t e r m i t e  i n f e s t a t i o n .  

Fraudulen t ,  u n e t h i c a l  o r  inadequate  t e r m i t e  t rea tment  p r a c t i c e s  can  r e s u l t  

i n  cons ide rab l e  f i n a n c i a l  harm f o r  t h e  publ ic .  

S t r u c t u r e s  b u i l t  i n  Arizona a r e  q u i t e  s u s c e p t i b l e  t o  t e r m i t e  

i n f e s t a t i o n s .  The r e l a t i v e l y  warm year-round temperatures  do l i t t l e  t o  

d i scourage  termite popula t ion  growth. I n  a d d i t i o n ,  c e n t r a l  hea t ing  i n  

most bu i ld ings  he lps  keep t e r m i t e s  "comfortable" during t h e  coo le r  

seasons.  I n  uncu l t i va t ed  d e s e r t  a r ea s ,  where much of t h e  s t a t e ' s  growth 

i s  being absorbed,  a s  many a s  1 7  t o  20 t e r m i t e  c o l o n i e s  e x i s t  p e r  acre .  

Termites  a r e  capable  of causing cons iderab le  damage. A normal t e r m i t e  

colony wi th  a  popula t ion  of 90,000 can  consume a  2-foot s e c t i o n  of a  

two-by-four i n  one year .  (Termite  damage, however, i s  r a r e l y  t h a t  

concent ra ted  and most normally w i l l  e x i s t  throughout a  s t r u c t u r e . )  

According t o  one e s t ima te ,  damage due t o  t e r m i t e s  amounts t o  about $1.2 

b i l l i o n  annual ly  i n  t h e  U.S. 

The fo l lowing  c a s e  examples taken  from Board f i l e s  i l l u s t r a t e s  1) t h e  

e x t e n t  of damage p o s s i b l e  from t e r m i t e  i n f e s t a t i o n  and 2) t h e  pos s ib l e  

consequences t o  t h e  homeowner of improper o r  u n e t h i c a l  t rea tment  

p r a c t i c e s .  

Case 1 

On May 21, 1980, a  wood i n f e s t a t i o n  r e p o r t  (WIR*) was i s sued  f o r  a  

home i n  Phoenix. The WIR i nd i ca t ed  no v i s i b l e  evidence of a c t i v e  

t e r m i t e  i n f e s t a t i o n  e x i s t e d ,  and escrow c losed .  The adobe home was 

valued a t  $55,000. The new owner moved i n  on May 23 and began 

in spec t ing  h i s  new home. H i s  testimony from a  Board d i s c u s s i o n  of t h e  

complaint fo l lows .  

* See page 20 f o r  an  explana t ion  of t h e  WIR.  



". . . I s t a r t e d  sc rap ing  down t h e  t h i n g s  . . . t h a t  I 
thought were a  l i t t l e  i r r e g u l a r  and t h i n g s  j u s t  began 
t o  pu lve r i ze  underneath t h e  s c r ape r  . . . I a l s o  pu l l ed  
off t h i s  panel ing . . . on a n  i n t e r i o r  adobe wa l l  . . . 
and t h e r e  was a  g i g a n t i c  ho le  back t h e r e .  . . . The 
w a l l  i t s e l f  i s  about  a  f o o t  t h i c k  and t h i s  ho l e  was 
about halfway through t h e  wa l l .  And t h e r e  was what 
looked l i k e  l i t t l e  t i n y  t unne l s  running through t h i s  
wa l l .  . . . I t h i n k  t h e r e  i s  more t han  cosmetic damage 
because I can s t i c k  a  screwdriver  c l e a r  through t h e  
woodwork, a c t u a l  s t r u c t u r a l  woodwork around t h e  
doorjams, i n  t h e  c e i l i n g s  and roof r a f t e r s  a s  w e l l  a s  
evidence of i n f e s t a t i o n  i n  t h e  c e n t e r  adobe 
wall-supporting s t r u c t u r e  of t h e  house. . . . There 's  
l o t s  of evidence of t h e  c e i l i n g  c rash ing  and t h e  f a c t  
t h a t  r e c e n t l y ,  t h e  owners sprayed t h e  c e i l i n g  f u l l  of 
m a t e r i a l  t o  cover  up a  l o t  of c r acks  i n  t h e  c e i l i n g  
i t s e l f  . . . i s  evidence t o  m e  t h a t  t h e r e '  s been a  l o t  
of s e t t l i n g  i n  t h e  c e i l i n g  r a f t e r s . "  

The complainant rece ived  r e p a i r  e s t ima t ions  from c o n t r a c t o r s  t h a t  

ranged from $31,000 t o  $48,000. The company t h a t  i s sued  t h e  WIR had 

t r e a t e d  t h e  home f o r  t e r m i t e s  a  yea r  before  t h e  WIR was i s sued  a t  

c l o s e  of escrow. 

I n  October of 1980, t h e  complainant s e t t l e d  i n  c i v i l  c o u r t  f o r  

1 )  s e l l e r  paying $14,139.66 (down payment, c l o s i n g  c o s t s )  t oge the r  

wi th  1 0  percent  i n t e r e s t  from t h e  d a t e  of c l o s e  of escrow and 

2)  s e l l e r  assuming buyer 's  r e a l  e s t a t e  l oan  of $44,000.* 

Case 2 

Improper p reven ta t i ve  t rea tment  of new homes appa ren t ly  caused 

widespread damage i n  t h i s  case .  Between January 1980 and October 

1982, t h e  Board rece ived  approximately 130 complaints  from homeowners 

a g a i n s t  one p e s t  c o n t r o l  company. The company had performed t h e  

p r e t r e a t s  on approximately 90 of t h e  homes i n  ques t ion .  The ages of 

* The Board revoked t h e  PCO's l i c e n s e  i n  t h i s  case .  



t h e s e  homes ranged anywhere from s i x  months t o  s i x  years .  A l l  were 

i n f e s t e d  wi th  t e r m i t e s .  I n  a d d i t i o n ,  many of t h e  homes had been 

r e t r e a t e d  a t  l e a s t  once. Consumer s ta tements  on many of t h e  

complaints  i nd i ca t ed  e n t i r e  neighborhoods p r e t r e a t e d  by t h i s  company 

had t e r m i t e  problems. 

Complaint A c t i v i t y  - The l a r g e  number of s e r i o u s  complaints  handled by t h e  

Board i s  a l s o  an  i n d i c a t i o n  of t h e  need f o r  cont inued r egu la t i on .  Since 

f i s c a l  y e a r  1979-80, t h e  Board has  handled over  2,300 consumer 

complaints .  This  f i g u r e  does no t  i nc lude  any v i o l a t i o n s  t h e  i n spec to r s  

may have encountered during r o u t i n e  inspec t ions .  Many of t h e  complaints 

received can  be cons idered  s e r i o u s ,  e i t h e r  p e r t a i n i n g  t o  chemical 

contaminat ion o r ,  as Cases 1 and 2 i l l u s t r a t e ,  s i g n i f i c a n t  f i n a n c i a l  

harm. According t o  a Board r e p o r t  submit ted t o  t h e  U.S. Environmental 

P r o t e c t i o n  Agency, t h e  Board received 41 complaints of s e r i o u s  chemical 

contaminat ion by r e s t r i c t e d - u s e  p e s t i c i d e s  a lone  between 1977 and 1982. 

Regula t ion  of t h e  Termite-Control 
Indus t ry  Needs t o  Be S t r e w  thened 

The Board needs t o  s t r eng then  r u l e s  and r e g u l a t i o n s  governing t h e  termite-  

c o n t r o l  i n d u s t r y  t o  b e t t e r  p r o t e c t  t h e  publ ic .  Although te rmi te - re la ted  

compla in ts  a r e  numerous, t h e  Board l a c k s  t h e  a b i l i t y  t o  e f f e c t i v e l y  

d i s c i p l i n e  t h e  i n d u s t r y  f o r  poor t e r m i t e  t rea tment  p r a c t i c e s .  I n  

a d d i t i o n ,  a l though t h e  Board t a k e s  a c t i o n  on many complaints  involving 

W I R s ,  t h e  Board i s  unable  t o  p r o t e c t  t h e  publ ic  because 1 )  repor t ing  

requirements  a r e  inadequate  and 2)  consumers may overes t imate  t h e  W I R ' s  

r o l e .  

Background: Descr ip t ion  of Avai lab le  Termite Serv ices  and Termite-Related 

Complaints - Subterranean t e r m i t e  c o n t r o l  s e r v i c e s  f a l l  i n t o  t h r e e  

c a t e g o r i e s :  p r e t r e a t s ,  t r ea tmen t s  of e x i s t i n g  s t r u c t u r e s ,  and Wood 

I n f e s t a t i o n  Reports (WIRs). Following i s  a d e s c r i p t i o n  of each: 



P r e t r e a t s  - During b u i l d i n g  c o n s t r u c t i o n ,  c e r t a i n  p r e v e n t i v e  measures 

c a n  be t a k e n  t o  d i s c o u r a g e  t e r m i t e  i n f e s t a t i o n .  P r i o r  t o  l a y i n g  t h e  

s l a b ,  t h e  s o i l  benea th  t h e  s t r u c t u r e  may be t r e a t e d  w i t h  a  t e r m i t i c i d e  

( i . . ,  c h l o r d a n e ,  a l d r i n  o r  t e rmide) .  Th i s  p r o c e s s ,  a " p r e t r e a t , "  

e s t a b l i s h e s  a chemica l  b a r r i e r  between t h e  s o i l  and t h e  s t r u c t u r e  

which p r e v e n t s  s u b t e r r a n e a n  t e r m i t e s  from e n t e r i n g  t h e  s t r u c t u r e  t o  

f i n d  a food supp ly  ( i . e . ,  wood and wood p r o d u c t s ) .  The chemica l s  used 

i n  p r e t r e a t s  have been proven t o  have p r o t e c t i v e  c a p a b i l i t i e s  f o r  up 

t o  25 y e a r s .  

Treatments  of E x i s t i n g  S t r u c t u r e s  - Chemicals used t o  p reven t  

s u b t e r r a n e a n  t e r m i t e s  from a t t a c k i n g  b u i l d i n g s  c a n  a l s o  be used t o  

check e x i s t i n g  i n f e s t a t i o n s  i n  b u i l d i n g s .  There  a r e  t o o  many 

v a r i a t i o n s  i n  c o n s t r u c t i o n  t o  permit  a  d e t a i l e d  d i s c u s s i o n  h e r e  of 

chemica l  t r e a t m e n t s  f o r  u s e  i n  a l l  p o s s i b l e  s i t u a t i o n s .  A s  i n  

p r e t r e a t s ,  t h e  purpose  of t r e a t m e n t s  i n  e x i s t i n g  b u i l d i n g s  i s  t o  

e s t a b l i s h  a  b a r r i e r  of t r e a t e d  s o i l  a d j a c e n t  t o  t h e  f o u n d a t i o n  through 

which t e r m i t e s  cannot  pass .  

Methods of a p p l i c a t i o n  i n c l u d e  d r i l l i n g  e i t h e r  through 1 )  t h e  s l a b  

c l o s e  t o  t h e  p o i n t s  where t h e  t e r m i t e s  a r e  o r  where t h e y  may be 

e n t e r i n g  and app ly ing  t h e  chemica l s  through t h e  h o l e s  o r  2)  e x t e r i o r  

f o u n d a t i o n  w a l l s  t o  t h e  s o i l  j u s t  undernea th  t h e  s l a b  and i n t r o d u c i n g  

t h e  chemica l s  th rough  t h e  ho les .  S t r u c t u r e s  w i t h  c r a w l  spaces  and 

basements a r e  t r e a t e d  by d i g g i n g  a  t r e n c h  a d j a c e n t  t o  t h e  w a l l  around 

t h e  p e r i m e t e r  of t h e  s t r u c t u r e  ( " t rench ing") .  The chemical  i s  poured 

i n t o  t h e  t r e n c h e s  and a l lowed t o  seep  i n t o  t h e  s o i l .  I f  n e c e s s a r y ,  

crowbar,  p i p e  o r  rod  h o l e s  a r e  extended from t h e  bottom of t h e  

t r e n c h .  Th is  "rodding" e n s u r e s  seepage of t h e  chemica l  a s  f a r  a s  

necessa ry .  



W I R s  - Wood I n f e s t a t i o n  Repor t s  a r e  r e q u i r e d  by t h e  F e d e r a l  Housing 

A d m i n i s t r a t i o n  (FHA) and t h e  V e t e r a n ' s  A d m i n i s t r a t i o n  (VA) f o r  

a p p r o v a l  of home loans .  The purpose  of t h e  r e p o r t  form i s  t o  

a s c e r t a i n ,  by i n s p e c t i o n ,  whether  any v i s i b l e  evidence e x i s t s  of 

c u r r e n t  o r  p r e v i o u s  t e r m i t e  i n f e s t a t i o n  o r  damage. The r e a l  e s t a t e  

a g e n t  s e l l i n g  t h e  p r o p e r t y ,  and n o t  t h e  p r o s p e c t i v e  buyer,  commonly 

s e l e c t s  t h e  PC0 t o  perform t h e  i n s p e c t i o n  and i s s u e  t h e  r e p o r t .  FHA 

and VA r e q u i r e  t h a t  t h e  buyer r e c e i v e  a copy of t h e  WIR. 

Audi t  s t a f f  conducted a n  a n a l y s i s  of s e r v i c e - r e l a t e d  compla in t s  f o r  102* 

randomly s e l e c t e d  p e s t  c o n t r o l  companies. Of a  t o t a l  of 94 

s e r v i c e - r e l a t e d  compla in t s  r e c e i v e d  by t h e  Board regard ing  t h e s e  companies 

between J u l y  1, 1980, and A p r i l  25, 1983, over  h a l f  were r e l a t e d  t o  

t e r m i t e  c o n t r o l  s e r v i c e s .  Of t h o s e  r e l a t e d  t o  t e r m i t e s ,  h a l f  (25) 

invo lved  a l l e g e d l y  i n c o r r e c t  o r  f a l s e  Wood I n f e s t a t i o n  Repor t s  (WIRs), 

which t h e  Board d i sposed  of as f o l l o w s :  

- 1 4  consen t  o r d e r s  ( i n c l u d i n g  f i n e s ) ,  

- 3 dismissed ,  

- 7 no a c t i o n ,  and 

- 1 no record  of a c t i o n .  

The Board took  no d i s c i p l i n a r y  a c t i o n  on t h e  remaining 25 t e r m i t e - r e l a t e d  

compla in t s .  I n s t e a d ,  t h e  Board a c t e d  a s  f o l l o w s :  

- 2 warning l e t t e r s ,  

- 11 d i s m i s s e d ,  and 

- 1 2 n o a c t i o n .  

Need f o r  E n f o r c e a b l e  S t a n d a r d s  - Board f a i l u r e  t o  a c t  on t e r m i t e - r e l a t e d  

compla in t s  i s  due a t  l e a s t  i n  p a r t  t o  a  l a c k  of t r e a t m e n t  s t a n d a r d s ,  t h e  

v i o l a t i o n  of which cou ld  r e s u l t  i n  d i s c i p l i n a r y  a c t i o n .  Although t h e  

Board r e c e n t l y  adopted t r e a t m e n t  s t a n d a r d s  a s  in formal  g u i d e l i n e s ,  

* Out of a  p o s s i b l e  398 a c t i v e  companies e x i s t i n g  i n  1983, 1982 and /or  
1981  ( n o t  s o l d  t o  a n o t h e r  e x i s t i n g  company d u r i n g  t h i s  p e r i o d )  



a c c o r d i n g  t o  i t s  At to rney  General  r e p r e s e n t a t i v e  i t  cannot  use  them t o  

b r ing  enforcement a c t i o n  because i t  d i d  n o t  promulgate  t h e  s t a n d a r d s  i n t o  

i t s  r u l e s  and r e g u l a t i o n s .  S e v e r a l  s t a t e s  have t r e a t m e n t  s t a n d a r d s  i n  

t h e i r  r u l e s  and r e g u l a t i o n s ,  among them C a l i f o r n i a  and Arkansas.  

Although t e r m i t i c i d e  l a b e l s  p rov ide  some i n s t r u c t i o n  i n  t h e i r  u s e ,  t h e  

s u c c e s s f u l  a p p l i c a t i o n  of t h e s e  chemica l s  t o  a  s t r u c t u r e  r e q u i r e s  a  

c e r t a i n  amount of t e c h n i c a l  knowledge regard ing  s e v e r a l  f a c t o r s ,  i n c l u d i n g  

s o i l  compos i t ion  and c o n s t r u c t i o n  types .  Dis regard ing  t h e s e  f a c t o r s ,  even  

w h i l e  f o l l o w i n g  t h e  l a b e l ' s  g e n e r a l  i n s t r u c t i o n s ,  c a n  r e s u l t  i n  

i n e f f e c t i v e  t r e a t m e n t  a n d / o r  chemical  harm t o  homeowners. For  example: 

1. A r i z o n a ' s  s o i l  i s  h i g h l y  a l k a l i n e ,  which c a u s e s  t e r m i t i c i d e s  t o  

b reak  down more r a p i d l y  t h a n  normal. F a i l i n g  t o  t a k e  t h i s  f a c t  i n t o  

account ,  whi le  merely  fo l lowing  t h e  l a b e l ' s  mixing i n s t r u c t i o n s , *  

c o u l d  render  t h e  t r e a t m e n t  i n e f f e c t i v e  i n  a  r e l a t i v e l y  s h o r t  t ime. 

2 .  S e v e r a l  c a s e s  of t e r m i t i c i d e  con tamina t ion  were r e c e n t l y  r e p o r t e d  i n  

New York. I n  a t  l e a s t  one c a s e ,  t h e  home i n  q u e s t i o n  was t e s t e d ,  

d e c l a r e d  u n i n h a b i t a b l e  and des t royed  a f t e r  t h e  r e s i d e n t  f a m i l y  

r e p o r t e d  i l l n e s s .  The homeowner c la imed t h e  PC0 misapp l ied  t h e  

t e r m i t i c i d e ,  a l l o w i n g  i t  t o  s e e p  i n t o  t h e  home. 

Recen t ly  t h e  Board adopted minimum t r e a t m e n t  s t a n d a r d s  a s  i n f o r m a l  

g u i d e l i n e s  f o r  PCOs t o  u s e  i n  performing t e r m i t e  t r e a t m e n t s .  These 

g u i d e l i n e s  were t h e  r e s u l t  of c o n s i d e r a b l e  d e l i b e r a t i o n  w i t h  members of 

t h e  p e s t  c o n t r o l  i n d u s t r y  through s e v e r a l  p u b l i c  h e a r i n g s .  A  committee of 

Board and i n d u s t r y  members d r a f t e d  a s e t  of t e r m i t e  t r e a t m e n t  s t a n d a r d s  

which rece ived  overwhelming o p p o s i t i o n  from t h e  i n d u s t r y .  A s  a r e s u l t ,  a  

committee of i n d u s t r y  members d r a f t e d  a n  a l t e r n a t e  s e t  of s t a n d a r d s .  The 

Board recognized t h e s e  s t a n d a r d s  as g u i d e l i n e s  but  d i d  n o t  adopt  them a s  

r u l e s .  According t o  t h e  Board, t h e  s t a n d a r d s  submi t t ed  by t h e  i n d u s t r y  

committee do n o t  p r o v i d e  s u f f i c i e n t  p u b l i c  p r o t e c t i o n .  

* The chemica l s  a r e  d i l u t e d  w i t h  w a t e r  accord ing  t o  a s p e c i f i e d  r a t i o .  



Moreover, accord ing  t o  t h e  Board's  At to rney  General  r e p r e s e n t a t i v e ,  

i n f o r m a l  g u i d e l i n e s  cannot  be used t o  b r i n g  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a 

l i c e n s e e  who " v i o l a t e s "  t h e s e  g u i d e l i n e s .  I n  e f f e c t ,  t h e n ,  t h e s e  

g u i d e l i n e s  s e r v e  on ly  a s  s u g g e s t i o n s  which PCOs may o r  may n o t  choose t o  

fo l low.  T h e r e f o r e ,  t h e  c u r r e n t  l a c k  of a c t i o n  on t e r m i t e  t r ea tment  

c o m p l a i n t s  c o u l d  con t inue . "  

C a l i f o r n i a  and Arkansas a r e  two of s e v e r a l  s t a t e s  which have promulgated 

t r e a t m e n t  s t a n d a r d s  a s  r u l e s  and r e g u l a t i o n s .  Both s t a t e s '  s t a n d a r d s  

s p e c i f y  i n  d e t a i l  a p p l i c a t i o n  t e c h n i q u e s  based on e x i s t i n g  c o n d i t i o n s  such 

as t h e  t y p e  and s i z e  of s t r u c t u r e  t o  be t r e a t e d .  These s p e c i f i c a t i o n s  

i n c l u d e  1 )  a p p r o p r i a t e  chemica l  dosage,  w i t h  regard  t o  both 

chemical-to-water r a t i o  and amount of chemical  m i x t u r e  t o  be a p p l i e d  and 

2) d r i l l i n g ,  t r e n c h i n g  o r  rodding p rocedures  r e q u i r e d  f o r  t h e  s t r u c t u r e  

t y p e  

Wood I n f e s t a t i o n  Repor t s  Should Be Improved - Although t h e  Board a c t s  on 

problems i n v o l v i n g  W I R s ,  t h e  WIR h a s  l i m i t e d  v a l u e  and may be mis lead ing  

t o  consumers. T h i s  r e p o r t  would be more u s e f u l  and meaningful  t o  

consumers i f  i t  provided a d d i t i o n a l  i n f o r m a t i o n  and i n c l u d e d  a  d i s c l a i m e r .  

* I n  1981  t h e  Board promulgated a  r u l e  (R4-29-15) p r e s c r i b i n g  
requ i rements  f o r  p r e t r e a t s .  The r u l e  p rov ides  some s t a n d a r d s  based on 
c o n s t r u c t i o n  types .  However, i t  does  n o t  s p e c i f y  chemical  dosage.  
I n s t e a d  i t  r e l i e s  on t h e  FIFRA s p e c i f i c a t i o n ,  which a l l o w s  any 
p e r c e n t a g e  of chemical  up t o  o r  below t h a t  s p e c i f i e d  on t h e  chemical  
l a b e l .  The r u l e  i s  s i l e n t  r egard ing  t e r m i t e  t r e a t m e n t s  o t h e r  than  
p r e t r e a t s .  



Consumers may assume i n c o r r e c t l y  t h a t  a  n e g a t i v e  o r  "c lean"  WIR g u a r a n t e e s  

t h a t  t h e i r  home i s  f r e e  from t e r m i t e s .  I n  f a c t ,  t h e  WIR i s  of ve ry  

l i m i t e d  b e n e f i t  t o  t h e  consumer. The Kansas Termi te  and P e s t  Cont ro l  

A s s o c i a t i o n  ( t h e  s t a t e ' s  p r o f e s s i o n a l  a s s o c i a t i o n )  i s s u e d  t h e  fo l lowing  

s t a t e m e n t  concern ing  W I R s  : 

"The Termite  Cont ro l  S p e c i a l i s t ' s  r e p o r t  i s  a  f a c t u a l  
i n v e s t i g a t i v e  s t a t e m e n t  a s  t o  t h e  v i s i b l e  ev idence  of 
c u r r e n t  and p r e v i o u s  t e r m i t e  i n f e s t a t i o n  and damage, 
based upon a  thorough v i s u a l  i n s p e c t i o n  of a c c e s s i b l e  
a r e a s .  By i t s  very t e n o r ,  t h e  r e p o r t  i s  l i m i t e d  t o  
v i s i b l e  and a c c e s s i b l e  a r e a s ,  and does  n o t  i n c l u d e  t h e  
s t a t u s  of any s t r u c t u r e s  o r  a r e a s  which a r e  hidden,  
i n a c c e s s i b l e ,  o r  behind a c c e s s i b l e  a r e a s .  It  i s  no t  a  
g u a r a n t e e  t h a t  i n f e s t a t i o n  o r  damage does  no t  e x i s t ,  
nor  i s  i t  a  g u a r a n t e e  t h a t  f u t u r e  i n f e s t a t i o n  o r  damage 
w i l l  n o t  occur .  It i s  a n  o b j e c t i v e  s t a t e m e n t ,  based 
upon reasonably  a s c e r t a i n a b l e  ev idence ,  of t h e  c u r r e n t  
s t a t u s  of a  s t r u c t u r e  w i t h  regard  t o  t h e  p resence  o r  
absence  of wood-destroying organisms i n  v i s i b l e  and 
a c c e s s i b l e  a r e a s  only." (emphasis added) 

S ince  a n  e s t i m a t e d  70 p e r c e n t  of any home i s  n o t  r e a d i l y  a c c e s s i b l e  ( f o r  

example, i n s i d e  w a l l s  and under f l o o r  c o v e r i n g s ) ,  t h e  W I R  cannot  ensure  a  

home's freedom from t e r m i t e s .  Moreover, a n  FHA o f f i c i a l  s t a t e d  t h e  WIR 

c a r r i e s  no g u a r a n t e e  o r  e f f e c t  p a s t  t h e  day on which i t  i s  i s s u e d .  

The r e p o r t i n g  format  f o r  t h e  WIR r e q u i r e d  by FHA and VA cou ld  be improved 

t o  b e t t e r  h i g h l i g h t  f o r  t h e  consumer any ev idence  of c o n d i t i o n s  which may 

i n v i t e  t e r m i t e  i n f e s t a t i o n .  These c o n d i t i o n s  i n c l u d e ,  f o r  example, 

earth-to-wood c o n t a c t  ( e .g . ,  a  p i l l a r  o r  p o s t  s e t  i n  t h e  ground i n s t e a d  of 

on c o n c r e t e )  and d r y  r o t .  The FHA/vA form does  n o t  p rov ide  a  space  f o r  

t h i s  i n f o r m a t i o n  which t h e  consumer c a n  r e a d i l y  no te .  I n s t e a d ,  t h e  form 

a l l o w s  o n l y  t h a t  t h e  PC0 add t h i s  i n f o r m a t i o n  t o  i t s  r e v e r s e  s i d e ,  and 

t h i s  cou ld  be e a s i l y  over looked by t h e  consumer. One Board member 

i n d i c a t e d  i n f o r m a t i o n  r e g a r d i n g  c o n d i t i o n s  conducive was perhaps  t h e  most 

v a l u a b l e  i n f o r m a t i o n  t h a t  cou ld  be g i v e n  t o  t h e  consumer, because i t  cou ld  

i n d i c a t e  a  need t o  t a k e  c o r r e c t i v e  measures t o  p reven t  t e r m i t e  i n f e s t a t i o n .  



A r i z o n a ' s  Board a g r e e s  t h a t  t h e  WIR i s  of minimal b e n e f i t  t o  t h e  homebuyer 

and should be made t o  r e q u i r e  more s p e c i f i c  i n f o r m a t i o n  regard ing  1 )  

problem c o n d i t i o n s  a t  t h e  i n s p e c t i o n  s i t e  and 2 )  t h e  fo rm 's  in tended  

use .  The Kansas Termi te  and P e s t  Cont ro l  A s s o c i a t i o n ,  a f t e r  s t u d y i n g  t h e  

l e g a l  h i s t o r y  of t e r m i t e  c o n t r o l ,  developed a  model WIR and s t a n d a r d s  

p r e s c r i b i n g  i t s  use.  The model WIR c o n t a i n s  a n  i t e m  r e q u i r i n g  t h e  

i n s p e c t o r  t o  d e s c r i b e  any v i s u a l  ev idence  of c o n d i t i o n s  conducive t o  

i n f e s t a t i o n .  It a l s o  c a r r i e s  a  d i s c l a i m e r  which s t a t e s  e x p l i c i t l y  t h e  

form1 s purpose  and l i m i t a t i o n s .  

CONCLUSION 

The S t a t e  should  c o n t i n u e  t o  r e g u l a t e  t h e  s t r u c t u r a l  p e s t  c o n t r o l  i n d u s t r y  

t o  p r o t e c t  t h e  p u b l i c  from p o t e n t i a l l y  s e r i o u s  chemical  harm and 

s t r u c t u r a l  damage. I n  a d d i t i o n ,  t h e  Board ' s  c u r r e n t  r e g u l a t o r y  powers 

o v e r  t h e  t e r m i t e - c o n t r o l  p o r t i o n  of t h e  i n d u s t r y  shou ld  be s t r e n g t h e n e d  t o  

a l l o w  f o r  more e f f e c t i v e  d i s c i p l i n e  f o r  i n a d e q u a t e  o r  u n e t h i c a l  t e r m i t e  

t r e a t m e n t  p r a c t i c e s .  

RECOMMENDATIONS 

1. The L e g i s l a t u r e  should renew t h e  S t r u c t u r a l  P e s t  Cont ro l  Board 's  

e n a b l i n g  s t a t u t e s .  

2. The Board should amend i t s  r u l e s  and r e g u l a t i o n s  t o  

a. I n c l u d e  s p e c i f i c  t e r m i t e  t r ea tment  s t a n d a r d s  and 

b. Rev ise  t h e  c u r r e n t  WIR t o  i n c l u d e ,  i n  a d d i t i o n  t o  FHAIVA 

r e q u i r e m e n t s ,  1 )  i n f o r m a t i o n  r e g a r d i n g  c o n d i t i o n s  conducive t o  

t e r m i t e  i n f e s t a t i o n  and 2 )  a n  a p p r o p r i a t e  d i s c l a i m e r  a d v i s i n g  

consumers of i t s  in tended  use .  The Board shou ld  r e q u i r e  PCOs t o  

u s e  t h i s  S t a t e  form. 



FINDING I1 

THE BOARD NEEDS TO LICENSE COMPANIES AS WELL AS INDIVIDUALS. 

The S t r u c t u r a l  P e s t  Cont ro l  Board needs t o  l i c e n s e  b o t h  i n d i v i d u a l s  and 

companies. The c u r r e n t  r e g u l a t o r y  scheme of i s s u i n g  l i c e n s e s  t o  

i n d i v i d u a l s  on ly  does  n o t  p r o v i d e  adequa te  means t o  moni to r  p e s t  c o n t r o l  

companies and,  t o  a degree ,  l i c e n s e e s .  The Board 's  s t a t u t e s  d o  n o t  

s p e c i f i c a l l y  d e l i n e a t e  t h e  l i c e n s i n g  s t r u c t u r e  r e q u i r e d  f o r  t h e  s t r u c t u r a l  

p e s t  c o n t r o l  i n d u s t r y .  Other  s t a t e s  have c l e a r e r  l i c e n s i n g  s t a t u t e s  and 

more e f f e c t i v e  l i c e n s i n g  systems.  

Current  L i c e n s i m  Svstem 

The Board a t t e m p t s  t o  r e g u l a t e  bo th  companies and i n d i v i d u a l s  through a 

s i n g l e  l i c e n s e .  P e s t  c o n t r o l  companies i n  Arizona a r e  r e q u i r e d  t o  

i d e n t i f y  a  l i c e n s e e  who w i l l  a c t  a s  t h e  q u a l i f y i n g  p a r t y  f o r  t h a t  b u s i n e s s  

t o  o p e r a t e .  The q u a l i f y i n g  p a r t y  l i c e n s e e  1 )  q u a l i f i e s  t h a t  b u s i n e s s  t o  

o p e r a t e  and 2) i s  r e s p o n s i b l e  f o r  t h e  p e s t  c o n t r o l  a c t i v i t i e s  of t h a t  

company. I f  t h e  owner of t h e  company i s  a l i c e n s e e ,  he  may s e r v e  a s  t h e  

q u a l i f y i n g  p a r t y  f o r  t h e  bus iness .  However, t h e  owner of t h e  company i s  

n o t  n e c e s s a r i l y  l i c e n s e d  t o  p r a c t i c e  p e s t  c o n t r o l .  I n  t h e s e  c a s e s ,  a 

l i c e n s e d  employee w i l l  be d e s i g n a t e d  a s  t h e  r e s p o n s i b l e  p a r t y .  

The Board h a s  e s t a b l i s h e d  t h i s  dependent r e l a t i o n s h i p  between l i c e n s e e  and 

company i n  a n  e f f o r t  t o  moni to r  t h e  e n t i r e  i n d u s t r y .  I n  e s s e n c e ,  t h e  

l i c e n s e  of any i n d i v i d u a l  i s  i n v a l i d  u n l e s s  t h a t  l i c e n s e  i s  1) f o r m a l l y  

connected w i t h  a  b u s i n e s s  and 2)  suppor ted  by a  p u b l i c  l i a b i l i t y  i n s u r a n c e  

p o l i c y  o r  a  bond. The b u s i n e s s ,  on  t h e  o t h e r  hand, cannot  o p e r a t e  u n l e s s  



a l i c e n s e e  h a s  been d e s i g n a t e d  a s  t h e  r e s p o n s i b l e  p a r t y .  I n  t h e  even t  a  

l i c e n s e e  chooses  n o t  t o  be f o r m a l l y  connected w i t h  a company, t h e  Board 

p r o v i d e s  t h e  l i c e n s e e  t h e  o p t i o n  t o  p u t  h i s  l i c e n s e  on "nonworking" 

s t a t u s . *  

Inadequa te  R e g u l a t i o n  of 
t h e  P e s t  C o n t r o l  I n d u s t r y  

The c u r r e n t  r e g u l a t o r y  scheme of on ly  i s s u i n g  l i c e n s e s  t o  i n d i v i d u a l s  does  

n o t  p r o v i d e  adequa te  means t o  moni tor  p e s t  c o n t r o l  companies and,  t o  a 

d e g r e e ,  l i c e n s e e s .  T h i s  scheme i s  d e f i c i e n t  because 1 )  unscrupulous  

companies c a n  c o n t i n u e  a s  long  a s  t h e  owning management c a n  f i n d  l i c e n s e e s  

t o  q u a l i f y  t h e  b u s i n e s s ,  and 2 )  u n p r o f e s s i o n a l  l i c e n s e e s  may c o n t i n u e  t o  

o p e r a t e  s i n c e  t h e  b u s i n e s s  i s  n o t  he ld  u l t i m a t e l y  r e s p o n s i b l e  f o r  t h e  

l i c e n s e e ' s  a c t i o n s .  

Inadequare  Cont ro l  Over Companies - The fo l lowing  c a s e  example i l l u s t r a t e s  

how t h e  c u r r e n t  l i c e n s i n g  s t r a t e g y  p r e v e n t s  t h e  Board from d i s c i p l i n i n g  

companies a s  long a s  t h e y  employ q u a l i f y i n g  p a r t y  l i c e n s e e s :  

Case 1 

Company B was e s t a b l i s h e d  i n  1976 by a  n o n l i c e n s e e  owner. I n  t h e  s i x  

y e a r s  between 1976 and 1982,  Company B had a t  l e a s t  seven d i f f e r e n t  

q u a l i f y i n g  p a r t y  l i c e n s e e s .  I n  t h a t  same p e r i o d ,  t h e  company had 

numerous, s e r i o u s  c o m p l a i n t s  lodged a g a i n s t  i t .  

* Nonworking s t a t u s  a l l o w s  t h e  l i c e n s e e  t h e  o p t i o n  of n o t  being f o r m a l l y  
a s s o c i a t e d  w i t h  a b u s i n e s s .  The r e q u i r e d  proof of f i n a n c i a l  
r e s p o n s i b i l i t y  may l a p s e  but  t h e  l i c e n s e e  c o n t i n u e s  t o  pay a  y e a r l y  
l i c e n s e  renewal f e e .  The l i c e n s e  may be  " r e a c t i v a t e d "  a t  any t ime by 
1 )  proving f i n a n c i a l  r e s p o n s i b i l i t y  and 2 )  becoming t h e  q u a l i f y i n g  
p a r t y  l i c e n s e e  f o r  a b u s i n e s s .  I n  a d d i t i o n  t h e  l i c e n s e e  does  n o t  have 
t o  r e t a k e  t h e  l i c e n s i n g  exam. However, a  June 3 ,  1983, Arizona 
L e g i s l a t i v e  Counci l  Opinion i n d i c a t e s  t h e  Board d o e s  n o t  have 
s t a t u t o r y  a u t h o r i t y  t o  o f f e r  t h i s  s t a t u s .  



- The Board a t t empted  t o  b r i n g  a c t i o n  a g a i n s t  Company B f o r  i s s u i n g  
a f a l s e  Wood I n f e s t a t i o n  Report  which r e s u l t e d  i n  t h e  homeowner 
absorb ing  thousands  of d o l l a r s  worth of damages. However, 
because  t h e  company was o p e r a t i n g  wi thou t  a l i c e n s e  a t  t h e  t ime ,  
t h e  Board had no j u r i s d i c t i o n .  The complainant  sought r e l i e f  
through t h e  s m a l l  c l a i m s  c o u r t .  

- Company B o p e r a t e d  wi thou t  a  l i c e n s e e  a t  l e a s t  f i v e  t imes  between 
1976 and 1982 f o r  p e r i o d s  of up t o  f o u r  months. 

Company B m i s r e p r e s e n t e d  i t s e l f  a s  t h e  new owners of t h e  a c c o u n t s  
of a n o t h e r  company which had j u s t  gone o u t  of b u s i n e s s .  
(Genera l ly ,  t h e  accounts  of companies t h a t  g o  o u t  of b u s i n e s s  a r e  
purchased by a n o t h e r  p e s t  c o n t r o l  company). Conpany B approached 
cus tomers  of t h e  then-defunct  company, performed t h e  necessa ry  
t r e a t m e n t s  and r e c e i v e d  payment. The f o l l o w i n g  day ,  t h e  p e s t  
c o n t r o l  company which had a c t u a l l y  purchased t h e  a c c o u n t s  
approached t h e s e  same customers ,  expec t ing  t o  t r e a t  t h e i r  homes 
and be p a i d .  The cus tomers  r e f u s e d  t o  r e c e i v e  o r  pay f o r  what 
appeared t o  be a double  t r e a t m e n t .  

The Board t r i e d  on s e v e r a l  o c c a s i o n s  t o  b r ing  c h a r g e s  a g a i n s t  t h i s  company 

based on i t s  p r a c t i c i n g  w i t h o u t  a  q u a l i f y i n g  p a r t y  l i c e n s e e .  Because t h e  

Board l i c e n s e s  i n d i v i d u a l s ,  n o t  companies, i t s  own s t a t u t e s  provided no 

d i s c i p l i n a r y  r e c o u r s e .  Companies p r a c t i c i n g  w i t h o u t  a q u a l i f y i n g  p a r t y  

l i c e n s e e  c a n  on ly  be p rosecu ted  through t h e  Courts.  The Board 's  f i r s t  

a t t e m p t  was r e j e c t e d  by t h e  C i t y  P r o s e c u t o r ' s  O f f i c e  because  more t h a n  a 

y e a r  had l a p s e d  from t h e  d a t e  of t h e  company's o f f e n s e  t o  t h e  d a t e  t h e  

Board f i l e d  t h e  charges .  The Board t h e n  g a t h e r e d  ev idence  on a  more 

r e c e n t  i n c i d e n t .  The C i t y  P r o s e c u t o r ' s  O f f i c e  r e t u r n e d  t h e  m a t e r i a l s  

based on i n s u f f i c i e n t  ev idence .  The c a s e  was f i n a l l y  p rosecu ted  a lmost  a  

y e a r  l a t e r .  The Court r u l e d  a g a i n s t  t h e  C i t y  P r o s e c u t e r ' s  O f f i c e  because  

t h e  s t r u c t u r a l  p e s t  l i c e n s i n g  s t a t u t e s  were vague concerning t h e  

d i f f e r e n c e  between p r a c t i c i n g  wi thou t  a  l i c e n s e  and a l lowing  a  company 90 

days  t o  r e p l a c e  a  q u a l i f y i n g  p a r t y  l i c e n s e e .  

According t o  Board r e c o r d s ,  Company B was s o l d  t o  a n o t h e r  n o n l i c e n s e e  

owner i n  1982. The name of t h e  company was changed. Had t h e  Board 

r e q u i r e d  b u s i n e s s  l i c e n s e s ,  i t  c o u l d  have revoked t h e  b u s i n e s s  l i c e n s e  

r e s u l t i n g  i n  p u b l i c  record  of d i s c i p l i n a r y  a c t i o n  a g a i n s t  t h e  o r i g i n a l  

n o n l i c e n s e e  owner. 



I n e f f e c t i v e  Control  Over Ind iv idua l  Licensees  - The Board ' s l i c e n s i n g  

scheme may not  always encourage companies t o  h i r e  competent l i c ensees .  

The Board r ece ives  complaints  a g a i n s t  companies, not l i c e n s e e s .  Consumers 

a r e  g e n e r a l l y  unaware t h a t  companies even have l i c e n s e e s .  Movement of 

l i c e n s e e s  among companies i s  common. Therefore ,  t h e  Board may have 

d i f f i c u l t y  br ing ing  a c t i o n  a g a i n s t  t h e  respons ib le  l i c e n s e e .  Consider t h e  

fol lowing scena r io  : 

A p e s t  c o n t r o l  ope ra to r  (PCO) i s  t h e  qua l i fy ing  p a r t y  l i c e n s e e  f o r  
Company A. Company A i s  owned by a  nonl icensee  who has  provided t h e  
c a p i t a l  t o  s t a r t  t h e  business .  The PC0 possesses  a  t e r m i t e  l i c e n s e  
and proceeds t o  perform numerous inadequate  p r e t r e a t  and r e t r e a t  
a p p l i c a t i o n s  during h i s  six-month employment a t  Company A .  The PC0 
then  l eaves  Company A,  and Company A i s  fo rced  t o  f i n d  a  new 
qua l i fy ing  p a r t y  l i c e n s e e .  One y e a r  l a t e r  t h e  Board begins t o  
r ece ive  complaints  lodged a g a i n s t  Company A from customers se rv iced  
by t h e  o r i g i n a l  PCO. 

The Board can  a t tempt  t o  br ing a c t i o n  a g a i n s t  t h e  o r i g i n a l  qua l i fy ing  

p a r t y  who may have 1 )  become a l i c e n s e e  f o r  another  company, 2)  put  h i s  

l i c e n s e  on nonworking s t a t u s ,  o r  3 )  not  renewed h i s  l i c e n s e .  

Licensing companies would provide t h e  Board t he  a d d i t i o n a l  op t ion  of 

reprimanding t h e  bus iness  a s  w e l l ,  i f  necessary.  This  op t ion  may i n c r e a s e  

nonl icensee  owners' d e s i r e s  t o  h i r e  competent l i c e n s e e s .  

Current Licensing S t r u c t u r e  
and S t a t u t o r y  Language Unclear 

The Board's s t a t u t e s  do no t  s p e c i f i c a l l y  d e l i n e a t e  t h e  l i c e n s i n g  s t r u c t u r e  

requi red  f o r  t h e  s t r u c t u r a l  p e s t  c o n t r o l  i ndus t ry .  The s t a t u t e s  themselves 

make r e f e r e n c e  t o  l i c e n s i n g  persons,  pa r tne r sh ips ,  co rpo ra t i ons  o r  

a s s o c i a t i o n s  but do not  s t a t e  whether n a t u r a l  persons,  bus inesses  o r  both 

a c t u a l l y  r ece ive  a  l i c e n s e .  The inhe ren t  ambiguity of t h e  Board's s t a t u t e s  

h a s  prompted Board l e g a l  counse l  t o  r e d i r e c t  t h e  Board a s  t o  what t h e  

l i c e n s i n g  s t r u c t u r e  should be. 



Licens ing  S t a t u t e s  - The l i c e n s i n g  s t a t u t e s  r e f e r  t o  t h e  

" l i c e n s e e "  i n  a  v a r i e t y  of ways. I n  some s e c t i o n s ,  t h e  s t a t u t e s  

mention i n d i v i d u a l s  only .  I n  o t h e r  s e c t i o n s ,  t h e  s t a t u t e s  r e f e r  

t o  p a r t n e r s h i p s ,  c o r p o r a t i o n s  o r  a s s o c i a t i o n s  a s  l i c e n s u r e  

a p p l i c a n t s  w h i l e  s t i l l  o t h e r  s e c t i o n s  r e f e r  t o  both .  E x a c t l y  who 

o r  what i s  being l i c e n s e d  i s  never  s p e c i f i e d .  The f o l l o w i n g  t a b l e  

summarizes t h e  v a r i o u s  r e f e r e n c e s  t o  the l i c e n s e e  i n  t h e  s t a t u t e s .  

TABLE 4  

STATUTORY AMBIGUITY: EXAMPLES OF VARIOUS REFERENCES 
TO LICENSE RECIPIENTS 

S t a t u t e s  

A.R.S. 32-2321 

A.R.S. 32-2313 
32-2314 

A.R.S. 32-2303 
32-2313.A.I. 
32-2322.C. 
32-2325 

A.R.S. 32-2313.A. 
32-2313.H. 
32-2322.B. 

A.R.S. 32-2313.D. 
32-2313.F. 
32-2313.G. 

A.R.S. 32-2321.A. 

S t a t u t o r y  Language 

L i c e n s e s  t o  engage i n  t h e  b u s i n e s s  of 
s t r u c t u r a l  p e s t  c o n t r o l  

I n d i v i d u a l  a p p l i c a n t s  o n  t h e i r  own beha l f  
and a s  r e s p o n s i b l e  p e r s o n s  l i c e n s e d  on 
behalf  of a  p a r t n e r s h i p ,  c o r p o r a t i o n  o r  
a s s o c i a t i o n  

P a r t n e r s h i p s ,  c o r p o r a t i o n s ,  f i r m s  o r  
a s s o c i a t i o n s  

L icensure  a p p l i c a n t  - p a r t n e r s h i p ,  
c o r p o r a t i o n  o r  a s s o c i a t i o n  

L icensure  a p p l i c a n t  - someone who h a s  
p r a c t i c a l  e x p e r i e n c e  and t a k e s  and p a s s e s  
t h e  examinat ion 

L i c e n s u r e  a p p l i c a n t  must submit proof of 
f i n a n c i a l  r e s p o n s i b i l i t y  

A.R.S. 32-2321.B. L i c e n s e  of t h e  a p p l i c a t o r  



T h i s  ambigui ty  i n  t h e  l i c e n s i n g  s t a t u t e s  was noted i n  a  June 3 ,  1983, 

Arizona L e g i s l a t i v e  Counci l  Opinion.  The o p i n i o n  s t a t e d ,  i n  p a r t  

"Since l i c e n s u r e  and who o r  what i s  l i c e n s e d  i s  
r e f e r r e d  t o  i n  d i f f e r e n t  manners . . . t h e  s t a t u t e s  a r e  
n o t  c l e a r  and c a n  l e a d  t o  c o n f u s i o n  i n  i n t e r p r e t a t i o n . "  

C o n f l i c t i n g  Lega l  Advice - The Board 's  l e g a l  c o u n s e l  h a s  adv i sed  t h e  Board 

t o  change i t s  l i c e n s i n g  s t r u c t u r e  a t  l e a s t  once due t o  ambiguous s t a t u t o r y  

language.  P r i o r  t o  1981,  on t h e  a d v i c e  of i t s  a s s i s t a n t  a t t o r n e y  g e n e r a l ,  

t h e  Board should have r e q u i r e d  b o t h  b u s i n e s s e s  and i n d i v i d u a l s  t o  o b t a i n  

s e p a r a t e  l i c e n s e s .  Each l i c e n s e  t y p e  had a  s e p a r a t e  numerical  scheme and 

s e p a r a t e  f e e s  were c o l l e c t e d  f o r  each.* According t o  t h e  Board's  

e x e c u t i v e  s e c r e t a r y ,  t h e  ass ignment  of a  new a s s i s t a n t  a t t o r n e y  g e n e r a l  i n  

1981  r e s u l t e d  i n  a  d i f f e r e n t  i n t e r p r e t a t i o n  of t h e  Board 's  s t a t u t e s .  The 

new a s s i s t a n t  a t t o r n e y  g e n e r a l  adv i sed  t h e  Board t h a t  i t  d i d  n o t  have t h e  

s t a t u t o r y  a u t h o r i t y  t o  r e q u i r e  l i c e n s e s  of b o t h  e n t i t i e s .  S i n c e  t h a t  

i n t e r p r e t a t i o n  was rendered ,  t h e  Board h a s  l i c e n s e d  persons  on ly .  An 

i n t e r p r e t a t i o n  c o n f l i c t  on such  a  major p o i n t  s t r o n g l y  s u g g e s t s  t h a t  

problems e x i s t  i n  t h e  language of t h e  l i c e n s i n g  s t a t u t e s .  

Regula to ry  Schemes i n  Other  S t a t e s  

Other s t a t e s  have c l e a r e r  and more e f f e c t i v e  l i c e n s i n g  s t a t u t e s .  These 

s t a t e s  s p e c i f i c a l l y  d e f i n e  schemes which i n c l u d e  b o t h  i n d i v i d u a l  and 

b u s i n e s s  l i c e n s i n g .  L icens ing  of bo th  t h e  i n d i v i d u a l  and t h e  b u s i n e s s  

a l l o w s  f o r  more e f f e c t i v e  r e g u l a t i o n  of a l l  a s p e c t s  of t h e  p e s t  c o n t r o l  

i n d u s t r y .  

The p e s t  c o n t r o l  laws of C a l i f o r n i a  and Texas p r o v i d e  examples of c l e a r  

l i c e n s i n g  s t a t u t e s .  C a l i f o r n i a  s t a t u t e s  c l e a r l y  d e f i n e  who i s  l i c e n s e d  

and who w i l l  be t h e  r e s p o n s i b l e  p a r t y  i n  a l l  s i t u a t i o n s .  Also,  t h e  

s t a t u t e s  c o n t a i n  d e f i n i t i o n s  of "person"  and "branch  o f f i c e , "  f o r  

i n s t a n c e ,  t o  f u r t h e r  c l a r i f y  t h e  l i c e n s i n g  scheme. 

* However, t h e  Board never  a c t u a l l y  i s s u e d  a  b u s i n e s s  l i c e n s e  t o  t h e  
companies and never  brought d i s c i p l i n a r y  a c t i o n  a g a i n s t  a  b u s i n e s s .  



The S t r u c t u r a l  P e s t  Cont ro l  Act of Texas l e a v e s  no q u e s t i o n  a s  t o  who o r  

what i s  l i c e n s e d .  Texas' l i c e n s i n g  s t r u c t u r e  i s  s t a t e d  t h i s  simply: 

" ( b )  The board s h a l l  deve lop  s t a n d a r d s  and c r i t e r i a  
f o r  i s s u i n g  S t r u c t u r a l  P e s t  Cont ro l  Bus iness  L i c e n s e s  
t o  pe rsons  engaged i n  t h e  b u s i n e s s  of s t r u c t u r a l  p e s t  
c o n t r o l .  Pe rsons  engaged i n  t h e  b u s i n e s s  of s t r u c t u r a l  
p e s t  c o n t r o l  must p o s s e s s  a  S t r u c t u r a l  P e s t  Cont ro l  
Bus iness  L icense  f o r  each p l a c e  of s a i d  b u s i n e s s ,  
i n c l u d i n g  each  branch o f f i c e .  Each s t r u c t u r a l  p e s t  
c o n t r o l  b u s i n e s s  l i c e n s e e  s h a l l  have i n  h i s  employment 
a t  a l l  t imes  a  c e r t i f i e d  a p p l i c a t o r . "  

For i n c r e a s e d  c l a r i f i c a t i o n ,  t h e  s t a t u t e s  i n c l u d e  d e f i n i t i o n s  of "person ,"  

"branch o f f i c e , "  " c e r t i f i e d  a p p l i c a t o r "  and " s t r u c t u r a l  p e s t  c o n t r o l  

b u s i n e s s  l i c e n s e . "  

Other  s t a t e s  c a n  more e f f e c t i v e l y  r e g u l a t e  bo th  i n d i v i d u a l s  and companies 

because  bo th  are e i t h e r  l i c e n s e d  o r  r e g i s t e r e d . "  The systems vary  from 

s t a t e  t o  s t a t e ;  bu t  C a l i f o r n i a ,  Texas, Nevada and F l o r i d a  a l l  have 

l i c e n s i n g  s t r u c t u r e s  which i n c l u d e  1 )  l i c e n s i n g  o r  r e g i s t e r i n g  t h e  

b u s i n e s s  and 2 )  l i c e n s i n g  o r  c e r t i f y i n g  q u a l i f y i n g  p a r t i e s  f o r  t h e  

b u s i n e s s .  

T h i s  t y p e  of l i c e n s i n g  scheme p r o v i d e s  f o r  g r e a t e r  c o n t r o l  of t h e  major  

components of t h e  p e s t  c o n t r o l  i n d u s t r y  and i n c r e a s e d  d i s c i p l i n a r y  o p t i o n s  

f o r  r e g u l a t o r y  agenc ies .  Regulatory  o f f i c i a l s  i n  C a l i f o r n i a  and F l o r i d a ,  

f o r  i n s t a n c e ,  s t a t e d  t h a t  a c t i o n  may be brought  a g a i n s t  t h e  b u s i n e s s  

l i c e n s e ,  t h e  i n d i v i d u a l  l i c e n s e  o r  bo th ,  i f  necessa ry .  

CONCLUSION 

The S t r u c t u r a l  P e s t  C o n t r o l  Board needs  t o  l i c e n s e  b o t h  i n d i v i d u a l s  and 

b u s i n e s s e s .  The c u r r e n t  sys tem of r e g u l a t i n g  bo th  through t h e  

i n d i v i d u a l ' s  l i c e n s e  i s  based on vague s t a t u t e s  and does  n o t  a l l o w  f o r  

e f f e c t i v e  c o n t r o l  of t h e  i n d u s t r y .  

* The s t a t e s  surveyed were recommended by Board members, t h e i r  s t a f f  and 
e n t o m o l o g i s t s  knowledgeable abou t  s t r u c t u r a l  p e s t i c i d e  enforcement .  



The L e g i s l a t u r e  should c o n s i d e r  a  comprehensive r e v i s i o n  of t h e  S t r u c t u r a l  

P e s t  Cont ro l  Board s t a t u t e s  t o  e s t a b l i s h  a l i c e n s i n g  o r  r e g i s t r a t i o n  

sys tem f o r  bo th  companies and i n d i v i d u a l s .  



FINDING I11 

THE BOARD CAN IMPROVE ITS ENFORCEMENT ACTIVITIES TO BETTER PROTECT THE 

PUBLIC . 

Although t h e  Board a c t s  a g g r e s s i v e l y  on many consumer compla in t s ,  some 

improvements a r e  needed t o  p r o t e c t  t h e  p u b l i c  more f u l l y .  Board 

p rocedures  f o r  i s s u i n g  consen t  o r d e r s  could  be c o n s i d e r e d  u n f a i r  t o  

l i c e n s e e s .  I n  a d d i t i o n ,  t h e  Board c o u l d  b e n e f i t  f rom l e g a l  t r a i n i n g  i n  

c a s e  development.  The Board shou ld  a l s o  use  o t h e r  d i s p o s i t i o n a l  o p t i o n s ,  

such as r e q u i r i n g  t r a i n i n g  more o f t e n  o r  i s s u i n g  warnings ,  which cou ld  

more d i r e c t l y  a i d  consumers harmed by p e s t  c o n t r o l  o p e r a t o r s  (PCOs) o r  

a l l o w  t h e  Board t o  d i s p o s e  of minor v i o l a t i o n s  more s imply.  

S u b s t a n t i a l  Board Act ion 
on Consumer Complaints 

The Board h a s  t a k e n  c o n s i d e r a b l e  a c t i o n  on  many consumer compla in t s .  The 

Board 's  g e n e r a l  v iewpoint  i s  t h a t  i t  must a c t  on every  r e p o r t e d  s t a t u t o r y  

v i o l a t i o n ,  r e g a r d l e s s  of whether  t h e  consumer and t h e  PC0 r e s o l v e  t h e  

complaint .  

Board d i s c i p l i n a r y  a c t i o n  h a s  c o n s i s t e d  mainly  of i s s u i n g  consen t  o r d e r s  

which u s u a l l y  i n c l u d e  c i v i l  p e n a l t i e s .  During f i s c a l  y e a r s  1980-81, 

1981-82 and p a r t  of 1982-83," t h e  Board i s s u e d  119 c o n s e n t  o r d e r s  and 

charged a t o t a l  of $14,810 i n  c i v i l  p e n a l t i e s  and i n v e s t i g a t i v e  costs.** 

A s  shown i n  Tab le  2 on page 5, t h e  Board revoked 11 l i c e n s e s  d u r i n g  f i s c a l  

y e a r s  1980-81 th rough  1982-83. 

* T h i s  f i g u r e  i n c l u d e s  on ly  t h o s e  consen t  o r d e r s  i s s u e d  i n  1982-83 f o r  
which r e c o r d s  were a v a i l a b l e  a t  t h e  t ime  of review. 

** The Board i s  a l lowed t o  keep i t s  c i v i l  p e n a l t y  monies. 



Use of Consent Orders 

Current  procedures  used by t h e  Board t o  o f f e r  consent  o rde r s  could be 

cons idered  u n f a i r  t o  l i c e n s e e s .  A s  a  r e s u l t  of Board procedures ,  a  

l i c e n s e e  may f e e l  forced  t o  s i g n  a  consent  o rde r  a s  o r i g i n a l l y  o f f e r ed  

without  knowing he has o t h e r  op t ions  a v a i l a b l e .  The Board should fo l l ow  

consent  o rde r  procedures  descr ibed  by t h e  Attorney General ' s  Off ice .  

Background - The Board began us ing  consent  o r d e r s  about f i v e  yea r s  ago i n  

an  a t tempt  t o  provide,  through informal  means, a l e s s  severe  pena l ty  than  

revoca t ion  o r  suspension ( t h e  only formal p e n a l t i e s  allowed by s t a t u t e  a t  

t h a t  t ime).  The s t a t u t e s  were amended a t  t he  same time t o  a l low t h e  Board 

t o  i s s u e  c i v i l  p e n a l t i e s  of up t o  $1,000 f o r  v i o l a t i o n s  of t h e  gene ra l  

s t r u c t u r a l  p e s t  c o n t r o l  s t a t u t e s .  The Board now r o u t i n e l y  charges  c i v i l  

p e n a l t i e s  and i n v e s t i g a t i v e  c o s t s  through i t s  consent  o rders .  

The Board o f f e r s  consent  o rde r s  based on e i t h e r  1 )  a  prel iminary 

i n v e s t i g a t i o n  fol lowing a  formal  complaint o r  2 )  a  r o u t i n e  i n spec t ion  by 

Board s t a f f .  I n  t h e  f i r s t  c a se ,  t h e  Board i n v e s t i g a t e s  t h e  complaint and 

n o t i f i e s  t h e  respondent by ma i l  t h a t  a  complaint has  been f i l e d .  I n  t h e  

second c a s e ,  t h e  respondent i s  requi red  t o  s i g n  t h e  i n i t i a l  v i o l a t i o n  

n o t i c e  a t  t h e  t ime of t h e  i n spec t ion .  The Board a l s o  n o t i f i e s  t h e  

respondent by mai l  t h a t  a  v i o l a t i o n  was discovered.  I n  both ca se s  t h e  

Board a s k s  t h e  respondent t o  c o n t a c t  t h e  Board regarding t h e  mat te r  w i th in  

1 0  days.  The respondent i s  no t  n o t i f i e d  when t h e  Board w i l l  d i s c u s s  h i s  

c a s e  o r  what a c t i o n  may r e s u l t .  

The Board proceeds wi th  e i t h e r  s i t u a t i o n  by d i scus s ing  i t  a t  a  r egu la r ly  

scheduled meeting, a t  which t ime i t  may vo te  t o  o f f e r  a  consent  o rder .  I f  

so,  Board s t a f f  sends t h e  consent  o rde r  t o  t h e  respondent.  P r i o r  t o  t h i s  

t h e  Board makes no formal  a t tempt  t o  n o t i f y  t h e  l i c e n s e e  t h a t  a  consent  

w i l l  be o f f e r ed  . 



Misleading Procedures  - Board p rocedures  c a n  mis lead  l i c e n s e e s  regard ing  

bo th  t h e  n a t u r e  of t h e  consen t  o r d e r  and t h e  r e s u l t i n g  Board a c t i o n  i f  t h e  

l i c e n s e e  r e f u s e s  t o  s i g n  t h e  consen t  o r d e r .  Although t h e  Board u s e s  

consen t  o r d e r s  t o  d i s c o v e r  f a c t s  surrounding a l l e g e d  v i o l a t i o n s ,  i t  does  

n o t  n o t i f y  t h e  responden ts  t h a t  t h e y  c a n  d i s c u s s  t h e  a l l e g a t i o n s  and t e rms  

con ta ined  i n  t h e  o r d e r s  w i t h  t h e  Board. I n s t e a d ,  t h e  Board sends  a  c o v e r  

l e t t e r  w i t h  each o r d e r  which i m p l i e s  t h a t  t h e  respondent  may e i t h e r  1 )  

s i g n  t h e  consen t  o r d e r  and r e t u r n  i t  w i t h i n  1 0  days o r  2 )  g o  t o  a  f o r m a l  

hear ing .  Because of t h e s e  p rocedures ,  r esponden ts  c a n  and have assumed 

t h a t  t h e  consen t  o r d e r  o f f e r  i s  f i n a l  and i t s  te rms  cannot  be n e g o t i a t e d .  

T h i s  assumption i s  i n c o r r e c t  and may s e r v e  t o  i n t i m i d a t e  responden ts  i n t o  

s i g n i n g  c o n s e n t  o r d e r s  they  o t h e r w i s e  would n o t  have s igned .  

The Board s t a t e d  t h a t  i t  u s e s  t h e  consen t  o r d e r  p a r t l y  a s  a f a c t - f i n d i n g  

t o o l , *  i t s  purpose  being t o  avo id  t h e  c o s t  of v e r i f y i n g  f a c t s  th rough  t h e  

f o r m a l  h e a r i n g  process.** T h e r e f o r e ,  t h e  Board relies on  t h e  r e s p o n d e n t ' s  

accep tance  o r  d e n i a l  of t h e  c o n s e n t  o r d e r  a s  v e r i f i c a t i o n  regard ing  t h e  

a l l e g a t i o n s .  The Board c o n s i d e r s  a  consen t  o r d e r  a n  admiss ion  of g u i l t  i f  

t h e  respondent  s i g n s  and r e t u r n s  i t .  

* I n  a rev iew of seven r e c e n t l y  c h a l l e n g e d  consen t  o r d e r s ,  we found 
t h r e e  were resc inded  dur ing  f o r m a l  h e a r i n g s  because  Board ev idence  d i d  
n o t  suppor t  t h e  f i n d i n g s  of f a c t s  s t a t e d  i n  t h e  consen t  o r d e r s .  
According t o  Board members t h i s  occur red  because  t h e  consen t  o r d e r  i s  
used i n  some c a s e s  a s  a  means of e s t a b l i s h i n g  t h e  f a c t s .  

** Consent o r d e r s  a l s o  s e r v e  a s  a  revenue- ra i s ing  t o o l  s i n c e  t h e  Board 
may impose c i v i l  p e n a l t i e s  up t o  $1,000 f o r  each v i o l a t i o n .  These 
c i v i l  p e n a l t i e s  a r e  p laced  i n  t h e  Board 's  funds .  



The Board c la imed i t  does  not  deny responden ts  a n  o p p o r t u n i t y  t o  d i s c u s s  

t h e  c o n s e n t  and n e g o t i a t e  i t s  a l l e g a t i o n s  o r  terms. I n  f a c t ,  we reviewed 

s e v e r a l  i n s t a n c e s  where l i c e n s e e s  had s u c c e s s f u l l y  n e g o t i a t e d  consen t  

o r d e r  a l l e g a t i o n s  o r  terms.* However, we a l s o  found t h a t  i n  s i x  of n i n e  

c a s e s  we reviewed, t h e  responden ts  were no t  aware t h a t  t h e y  cou ld  have 

d i s c u s s e d  and n e g o t i a t e d  t h e  consen t  o r d e r s  w i t h  t h e  Board p r i o r  t o  

s i g n i n g  them. 

The fo l lowing  c a s e  example d e s c r i b e s  one l i c e n s e e ' s  exper ience  w i t h  t h e  

Board 's  c o n s e n t  o r d e r  p rocedures .  

Case 1 

I n  1982 t h e  Board o f f e r e d  Respondent A a consen t  o r d e r  a l l e g i n g  t h a t  

he  had v i o l a t e d  A.R.S. $32-2321 by a l lowing  h i s  i n s u r a n c e  t o  l a p s e  and 

c h a r g i n g  him $100. I n  a  r e c e n t  i n t e r v i e w ,  Respondent A t o l d  u s  h e  was 

unaware t h a t  h e  cou ld  have d i s c u s s e d  and n e g o t i a t e d  t h e  consen t  o r d e r  

w i t h  t h e  Board. He had assumed t h a t  h i s  c h o i c e  w a s  t o  e i t h e r  pay t h e  

$100 o r  g o  ou t  of b u s i n e s s .  However, i n  a t  l e a s t  one i n s t a n c e  t h e  

Board voided a n  i n s u r a n c e - r e l a t e d  consen t  o r d e r  once t h e  l i c e n s e e  

c o r r e c t e d  t h e  problem. 

* I n  most of t h e  c a s e s  we reviewed,  t h e  l i c e n s e e s  had h i r e d  a t t o r n e y s  t o  
r e p r e s e n t  them i n  t h e s e  m a t t e r s .  



Board Should Adopt Recommended Procedures  - The At to rney  G e n e r a l ' s  Off i c e  

s u g g e s t s  t h a t  consen t  o r d e r s  be d i s c u s s e d  and n e g o t i a t e d  p r i o r  t o  being 

fo rmal ized .  The Arizona Agency Handbook* d i s c u s s e s  consen t  o r d e r s  a s  

f o l l o w s  : 

"12.4.1.5 Consent Orders .  A  consen t  o r d e r  imposes 
some t y p e  of d i s c i p l i n a r y  s a n c t i o n  o r  remedial  a c t i o n .  
It i s  e n t e r e d  by t h e  d e c i s i o n  maker w i t h  t h e  consen t  of 
t h e  l i c e n s e e  o r  o t h e r  a f f e c t e d  p a r t y .  The co.  n s e n t  -. - - . . - 

o r d e r  is  g e n e r a l l y  no t  t h e  r e s u l t  of t h e  d e c i s i o n  - .  - - .  
maker ' s  d e l i b e r a t i o n s ,  bu t  r e p r e s e n t s  t h e  d e c i s i o n  
maker ' s  accep tance  of a n  agreement reached between t h e  
agency s t a f f  and t h e  l i c e n s e e .  The c o n s e n t  o r d e r  i s  
i s s u e d  by t h e  d e c i s i o n  maker t o  c a r r y  o u t  t h e  p a r t i e s '  
agreement and g e n e r a l l y  i n v o l v e s  a l i c e n s e e ' s  consen t  
t o  some form of d i s c i p l i n e  o r  c o r r e c t i v e  a c t i o n .  The 
consen t  o r d e r  must be i n  w r i t i n g  and approved by t h e  
l i c e n s e e .  

"Consent o r d e r s  should  c o n t a i n  f i n d i n g s  of f a c t  and 
c o n c l u s i o n s  of 
p a r t i e s  . This  
r a i s e d  by t h e  

law which have been aireed t o  by t h e  
i n s u r e s  a g a i n s t  a  q u e s t i o n  being l a t e r  
l i c e n s e e  o r  o t h e r s  concern ing  e i t h e r  - 

c u l p a b i l i t y  o r  t h e  r e a s o n s  f o r  t h e  i s s u a n c e  of such  
consen t  o r d e r .  At a minimum, t h e  agency shou ld  n o t  
a l l o w  t h e  i s s u a n c e  of a  c o n s e n t  o r d e r  w i t h o u t  f i n d i n g s  
of f a c t ,  u n l e s s  t h e  l i c e n s e e  s p e c i f i c a l l y  s t a t e s  i n  t h e  
o r d e r  t h a t  h e  n e i t h e r  a d m i t s  nor  d e n i e s  a l l e g a t i o n s  
t h a t  have been made a g a i n s t  him by t h e  agency. Some 
a g e n c i e s  have s p e c i f i c  r u l e s  which p r o h i b i t  t h e  
i s s u a n c e  of c o n s e n t  o r d e r s  where t h e  l i c e n s e e  m a i n t a i n s  
h i s  innocence of any wrongdoing." (emphasis added) 

L e g i s l a t i v e  Counci l  endorses  t h e  Arizona Agency Handbook recommendations, 

emphasizing t h e  importance of f a i r n e s s  t o  t h e  a l l e g e d  v i o l a t o r .  I n  a 

memorandum d a t e d  June 6, 1983, L e g i s l a t i v e  Counci l  s t a t e d :  

* I n  1982,  t h e  At to rney  G e n e r a l ' s  O f f i c e  p u b l i s h e d  t h e  Arizona Agency 
Handbook which,  i n  layman's language,  e x p l a i n s  t h e  major  S t a t e  laws 
govern ing  t h e  o p e r a t i o n  of S t a t e  agenc ies .  One s e c t i o n  of t h e  
handbook d i s c u s s e s  p rocedures  f o r  c i v i l  enforcement and use  of consen t  
o r d e r s .  
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"The board ' s procedure  f o r  i s s u i n g  consen t  o r d e r s  i s  
n o t  t h e  most p r o p e r  procedure  t h a t  c a n  be 
u t i l i z e d .  . . . A l i c e n s e e  who r e f u s e s  t o  s i g n  a  
c o n s e n t  o r d e r  o f f e r e d  ~ u r s u a n t  t o  t h e  b o a r d ' s  - - . - -  

d e l i b e r a t i o n s  . . . may n o t  r e c e i v e  a f a i r  h e a r i n g  by 
t h e  board when fo rmal  p roceed ings  commence. The board 
may have a l r e a d y  dec ided  o r  pre judged t h e  l i c e n s e e ' s  
g u i l t  wi thou t  t h e  l i c e n s e e  being a b l e  t o  defend 
h i m s e l f .  U n f o r t u n a t e l v  t h i s  i s  a common ~ r 0 b l e m  w i t h  
a d m i n i s t r a t i v e  a g e n c i e s  because  they  must a c t  as both  
p r o s e c u t o r s  and judges. The board 's  procedure  could  be 
improved by fo l lowing  t h e  Arizona Agency Handbook." 
(emphasis added) 

T r a i n i n g  i n  E v i d e n t i a r y  
M a t t e r s  Is Needed 

Board members and s t a f f  have n o t  been t r a i n e d  adequa te ly  i n  g a t h e r i n g  and 

p r e s e n t i n g  ev idence  n e c e s s a r y  t o  p r o p e r l y  d i s p o s e  of compla in t s .  However, 

t h e  Board o f t e n  d e a l s  w i t h  l e g a l l y  s o p h i s t i c a t e d  c a s e s .  Other S t a t e  

i n s p e c t o r s  have r e c e i v e d  t r a i n i n g  on r u l e s  of ev idence  and c a s e  

development,  and such t r a i n i n g  cou ld  be of b e n e f i t  t o  t h e  Board and i t s  

s t a f f  . 

Following p r o p e r  e v i d e n t i a r y  p rocedures  i s  e s p e c i a l l y  impor tan t  i n  t h e  

c a s e  of t h e  S t r u c t u r a l  P e s t  Cont ro l  Board, s i n c e  many of i t s  a c t i o n s  a r e  

c h a l l e n g e d  by a t t o r n e y s  and s e v e r a l  have r e s u l t e d  i n  c o u r t  a c t i o n .  S i n c e  

1979, t h e  Board has  been sued t w i c e ,  i t s  d e c i s i o n s  appealed f o u r  t imes  and 

i t s  i n v e s t i g a t i v e  a c t i v i t i e s  h a l t e d  by a  temporary r e s t r a i n i n g  o r d e r  once. 

I n s p e c t o r s  f rom t h e  Commission on A g r i c u l t u r e  and H o r t i c u l t u r e ,  whose 

d u t i e s  i n v o l v e  a g r i c u l t u r a l  p e s t i c i d e  c o n t r o l ,  have rece ived  t r a i n i n g  from 

t h e  Phoenix P o l i c e  Department regard ing  r u l e s  of ev idence  and c a s e  

development. Such t r a i n i n g  could  a s s i s t  t h e  Board and i t s  s t a f f  i n  

a s s u r i n g  b e t t e r  c a s e  documentation.  



A v a i l a b l e  O ~ t i o n s  f o r  
Complaint D i s p o s i t i o n  Not Used 

The Board 's  c u r r e n t  p rocedures  f o r  i n f o r m a l l y  d i s p o s i n g  of compla in t s  c a n  

be made p o t e n t i a l l y  more b e n e f i c i a l  t o  consumers and s i m p l e r  f o r  t h e  

Board. The Board should c o n s i d e r  r e q u i r i n g  r e f u n d s  o r  t r a i n i n g  more o f t e n  

through i t s  consen t  o r d e r  p r o c e s s ,  which may be more b e n e f i c i a l  t o  t h e  

consumer t h a n  t h e  c i v i l  p e n a l t y .  I n  a d d i t i o n ,  t h e  Board should c o n s i d e r  a 

s imple r  a l t e r n a t i v e  t o  consen t  o r d e r s  f o r  minor v i o l a t i o n s .  

Board Should Consider  Addi t ions  o r  A l t e r n a t i v e s  t o  C i v i l  P e n a l t i e s  - The 

Board c a n  expand t h e  a c t i o n s  i t  t a k e s  th rough  c o n s e n t  o r d e r s  t o  i n c l u d e  

r e q u i r i n g  r e f u n d s  o r  t r a i n i n g  more o f t e n  a s  a l t e r n a t i v e s  o r  a d d i t i o n s  t o  

c i v i l  p e n a l t i e s .  Such a c t i o n s  may b e n e f i t  consumers more d i r e c t l y  t h a n  

c i v i l  p e n a l t i e s  a lone .  L e g i s l a t i v e  Counci l  s t a t e s  t h a t  r emedia l  a c t i o n s  

a r e  a l lowed when compla in t s  a r e  handled i n f o r m a l l y :  

"An i n f o r m a l  d i s p o s i t i o n  by consen t  o r d e r  may i n v o l v e  
a n  agreement between t h e  board and a l i c e n s e e  which 
r e q u i r e s  t h e  l i c e n s e e  t o  t a k e  some kind of remedia l  
a c t i o n  such as a t t e n d i n g  t r a i n i n g  o r  p rov id ing  
c o n c i l i a t i o n  o r  r e s t i t u t i o n . "  

D i s p o s i t i o n  of Minor V i o l a t i o n s  Can Be Made Simpler  - The Board c a n  use  a  

s i m p l e r  a l t e r n a t i v e  t o  consen t  o r d e r s ,  t h e  " a d m i n i s t r a t i v e  warning,"  t o  

d i s p o s e  of minor v i o l a t i o n s .  Use of t h e  a d m i n i s t r a t i v e  warning h a s  

r e p o r t e d l y  been used s u c c e s s f u l l y  i n  New York S t a t e  t o  d i s p o s e  of minor 

c a s e s  q u i c k l y  and e f f i c i e n t l y  bu t  w i t h  c o n s i d e r a t i o n  of f a i r n e s s  t o  t h e  

p r o f e s s i o n a l .  The a d m i n i s t r a t i v e  warning c o n s i s t s  s imply of a  warning 

l e t t e r  which c a n  be  k e p t  on f i l e  f o r  t h r e e  y e a r s ;  i f  t h e  v i o l a t o r  r e p e a t s  

t h e  o f f e n s e  d u r i n g  t h a t  t ime  h e  c a n  be brought  t o  a  fo rmal  hear ing  f o r  

both  t h e  f i r s t  and second o f f e n s e s .  The Execu t ive  D i r e c t o r  f o r  t h e  New 

York S t a t e  O f f i c e  of P r o f e s s i o n a l  D i s c i p l i n e  d e s c r i b e d  t h e  procedure  a s  

f o l l o w s  : 

* P r i o r  t o  t h i s  t h e  Board had t h e  a u t h o r i t y  t o  i s s u e  c i v i l  p e n a l t i e s  f o r  
v i o l a t i o n s  of t h e  s t a t u t e s  d e a l i n g  s p e c i f i c a l l y  w i t h  t h o s e  p e s t i c i d e s  
r e s t r i c t e d  i n  u s e  by t h e  F e d e r a l  I n s e c t i c i d e ,  Fungic ide  and 
Roden t ic ide  Act (FIFRA). 



"S ince  a warning i s  n o t  a n  a d j u d i c a t i o n ,  a  p r o f e s s i o n a l  
may n o t  be e n t i t l e d  t o  a  due p r o c e s s  hear ing  b e f o r e  i t  
i s  i s s u e d .  Once we a r e  convinced t h a t  a  v i o l a t i o n  i s  
minor o r  t e c h n i c a l  i n  n a t u r e ,  we s imply send a  l e t t e r  
t h a t  d e s c r i b e s  t h e  conduct t h a t  we b e l i e v e  i s  o f f e n s i v e  
and d i r e c t  t h e  l i c e n s e e  t o  s t o p  doing i t .  

"We keep t h e  i s s u a n c e  of t h e  A d m i n i s t r a t i v e  Warning on 
f i l e  f o r  t h r e e  y e a r s .  I f  t h e r e  i s  a  s i m i l a r  v i o l a t i o n  
by t h e  p r o f e s s i o n a l  d u r i n g  t h a t  t ime ,  h e  c a n  be 
p rosecu ted  th rough  t h e  a d j u d i c a t i v e  p r o c e s s  f o r  b o t h  
t h e  i n i t i a l  and subsequent  v i o l a t i o n s . " *  

The Board of Medical  Examiners (BOMEX) h a s  used a d m i n i s t r a t i v e  warnings  

f o r  approximately  t h r e e  y e a r s  w i t h  r e p o r t e d  s u c c e s s .  According t o  BOMEX's 

Execu t ive  D i r e c t o r ,  t h e  a d m i n i s t r a t i v e  warning ( L e t t e r  of Concern, o r  LOC) 

h a s  provided t h e  Board a midpoint  f o r  Board a c t i o n  between d i s m i s s i n g  a  

c a s e  and p e n a l i z i n g  a  l i c e n s e e .  BOblEX i s s u e s  LOCs f o r  minor v i o l a t i o n s  

which t h e  Board b e l i e v e s  t h e  l i c e n s e e  should n o t e  and c o r r e c t  b u t  f o r  

which he  shou ld  n o t  be a s s e s s e d  a  p e n a l t y  u n l e s s  h e  r e p e a t s  t h e  

v i o l a t i o n .  BOMEX h a s  t h e  a u t h o r i t y  t o  i s s u e  LOCs wi thou t  ho ld ing  a  fo rmal  

hear ing .  The Execu t ive  D i r e c t o r  r e p o r t e d  t h a t  t h e  LOC h a s  n o t  been 

c h a l l e n g e d  l e g a l l y .  

S i n c e  t h e  Board h a s  a  heavy complaint  work l o a d  (approx imate ly  900 

c o m p l a i n t s  p e r  y e a r ) ,  t h e  a d m i n i s t r a t i v e  warning cou ld  h e l p  t h e  Board 

d i s p o s e  of s e v e r a l  minor compla in t s  e f f e c t i v e l y  w h i l e  reducing t h e  t ime  

s p e n t  on each.  

CONCLUSICN 

The Board shou ld  improve i t s  enforcement a c t i v i t i e s .  Informal  

d i s p o s i t i o n s  c a n  be made f a i r e r ,  more b e n e f i c i a l  and s i m p l e r  th rough  t h e  

u s e  of p r o p e r l y  i s s u e d  consen t  o r d e r s ,  t r a i n i n g  o r  re fund  requ i rements  and 

a d m i n i s t r a t i v e  warnings.  I n  a d d i t i o n ,  t h e  Board cou ld  b e n e f i t  from l e g a l  

t r a i n i n g  i n  g a t h e r i n g  and p r e s e n t i n g  evidence.  

* Will iam L. Wood, Jr.,  "Guest E d i t o r i a l , "  D i s c i p l i n e ,  May 1983. 
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RECOMMENDATIONS 

1. The Board shou ld  

a.  Adopt t h e  c o n s e n t  o r d e r  p rocedures  recommended i n  t h e  Arizona 

Agency Handbook, S e c t i o n  12.4.1.5; 

b. Seek t r a i n i n g  f o r  bo th  Board members and s t a f f  i n  e v i d e n c e  

g a t h e r i n g  and c a s e  development;  and 

c .  Expand a c t i o n s  t a k e n  th rough  consen t  o r d e r s  t o  i n c l u d e  r e q u i r i n g  

re funds  o r  t r a i n i n g .  

The L e g i s l a t u r e  should amend Board s t a t u t e s  t o  a u t h o r i z e  t h e  Board t o  

i s s u e  a d m i n i s t r a t i v e  warnings  i n  c a s e s  i n v o l v i n g  minor v i o l a t i o n s .  



FINDING I V  

THE BOARD'S CURRENT FEE STRUCTURE I S  INEQUITABLE. 

S t a t u t o r y  changes  a r e  needed i n  t h e  Board 's  l i c e n s i n g  f e e  s t r u c t u r e ,  

e s p e c i a l l y  i f  b u s i n e s s e s  a r e  l i c e n s e d  a s  recommended i n  F ind ing  11. The 

c u r r e n t  f e e  s t r u c t u r e  i s  i n e q u i t a b l e .  Although l a r g e r  companies g e n e r a t e  

more c o s t s  f o r  t h e  Board, t h e  same l i c e n s e  f e e  i s  charged t o  each  

q u a l i f y i n g  p a r t y  l i c e n s e e  of e v e r y  company. Fee s c h e d u l e s  e s t a b l i s h e d  i n  

s e v e r a l  o t h e r  s t a t e s  a r e  des igned  t o  more e q u i t a b l y  a l l o c a t e  r e g u l a t o r y  

c o s t s .  

A l l  L i c e n s e e s  Pay Same Fee 

Under c u r r e n t  s t a t u t e s  and Board r u l e s ,  a l l  i n d i v i d u a l  l i c e n s e e s  pay a n  

i n i t i a l  l i c e n s i n g  f e e  of $150 and a n  annua l  renewal f e e  of $130. The 

c u r r e n t  f  l a t - r a t e  f e e  s c h e d u l e  c o n t a i n s  no p r o v i s i o n s  f o r  f l e x i b i l i t y  i n  

de te rmin ing  t h e  f e e  p a i d .  The same f e e  i s  p a i d  whether  t h e  l i c e n s e e  i s  

q u a l i f y i n g  a  "one-man o p e r a t i o n "  o r  a company w i t h  o v e r  f i f t y  a p p l i c a t o r s  

and s e v e r a l  branch o f f i c e s .  The Board does  n o t  r e q u i r e  f e e s  from 

companies because t h e y  a r e  no t  l i c e n s e d .  

T h i s  f l a t - r a t e  f e e  sys tem i s  u n f a i r  t o  t h e  l i c e n s e e s  of s m a l l e r  

companies. I n  e f f e c t ,  f e e s  pa id  by i n d i v i d u a l  l i c e n s e e s  q u a l i f y i n g  

s m a l l e r  companies s u b s i d i z e  t h e  e x t r a  c o s t s  a s s o c i a t e d  w i t h  r e g u l a t i n g  t h e  

l a r g e r  companies, s i n c e  l a r g e r  companies appear  t o  g e n e r a t e  more a c t i v i t y  

and c o s t s  f o r  t h e  Board. Board r e c o r d s  a s  w e l l  a s  Board s t a f f  i n d i c a t e d  

l a r g e r  companies c r e a t e  more everyday paperwork p rocess ing  c o s t s  t h a n  

s m a l l e r  companies. For example, t h e  Board m a i n t a i n s  r e c o r d s  o n  t h e  number 

of a p p l i c a t o r s  a t  each company and must p r o c e s s  t h e i r  I . D .  c a r d s  and 

c e r t i f i c a t i o n  paperwork. L a r g e r  companies r e s u l t  i n  g r e a t e r  i n s p e c t i o n  

c o s t s  i n  t h a t  each branch o f f i c e  must be v i s i t e d .  I n  a d d i t i o n ,  l a r g e r  

companies,  because  they s e r v i c e  more consumers,  g e n e r a t e  more c o m p l a i n t s  

which must be i n v e s t i g a t e d  and r e s o l v e d  by t h e  Board. For  i n s t a n c e ,  t h e  



Board has  rece ived  22 compla in ts  ( formal  and te lephone)  s i n c e  June 1981 

a g a i n s t  one of t h e  l a r g e s t  companies which employs 56 a p p l i c a t o r s .  Some 

of t h e  sma l l e r  companies have never received a  complaint.  Board s t a f f  

e s t i m a t e s  t h e  c o s t  of each  complaint i n v e s t i g a t i o n  t o  be approximately 

$105. 

A s  shown i n  Table  5 ,  most (85 percent )  of t h e  Board's l i c e n s e e s  q u a l i f y  

companies w i th  f i v e  o r  fewer  p e s t i c i d e  c o n t r o l  a p p l i c a t o r s .  By c o n t r a s t ,  

2 companies employ more t han  50 a p p l i c a t o r s  and maintain s e v e r a l  branch 

o f f  i c e s .  

TABLE 5  

SIZE OF STRUCTURAL PEST CONTROL COMPANIES 
AS OF MAY 1983 

Number of 
App l i ca to r s  

1-5 
6-10 
11-50 
Over 50 

To ta l  

Number of 
Companies 

Percentage of 
Tota l  

A l t e r n a t e  Fee Schedules 

More e q u i t a b l e  f e e  schedules  developed i n  o t h e r  s t a t e s  d i s t r i b u t e  

r egu la to ry  c o s t s  based on company s i z e .  A s  shown i n  Table 6 ,  f o r  example, 

Nevada, Kansas, Texas and C a l i f o r n i a  a s s e s s  l i c e n s u r e  f e e s  based on t h e  

number of bus iness  l o c a t i o n s  and/or  t h e  number of employees. I n  a d d i t i o n ,  

Kansas charges  a  l i c e n s e  f e e  f o r  each ca tegory  of p r ac t i ce . "  I n  

Tennessee, l i c e n s e  f e e s  a r e  based on a  company's g r o s s  revenue. Renewal 

f e e s  range from $50 t o  $200 a s  shown i n  Table 7. These systems take i n t o  

account t h e  r e l a t i o n s h i p  between company s i z e  and r egu la to ry  c o s t s .  

* See d i s c u s s i o n  of p e s t  c o n t r o l  l i c e n s e  c a t e g o r i e s  on page 2 of 
In t roduc t ion  and Background. 



TABLE 6 

BUSINESS FEE STRUCTURES I N  OTHER STATES 

S t a t e  

Nevada 

Kansas 

Texas 

Ca l i fo rn i a  

Bas is  f o r  Business  Fee* Fee - 
Business $25 
Each employee 1 0  
Business - each l i c e n s e  ca tegory  

i n  which t h e  company in t ends  t o  
p r a c t i c e  50 

Each unl icensed  employee 5 
Each bus iness  l o c a t i o n  7 5  
Each employee 2 0  
Each bus iness  l o c a t i o n  - 

P r i n c i p a l  o f f  i c e  50 
Branch o f f  i c e  2 5  

* Ind iv idua l s '  l i c e n s e  f e e s  a r e  assessed  s e p a r a t e l y  from bus iness  f e e s .  
I n  t h i s  manner, a s e p a r a t e  f e e  i s  c o l l e c t e d  from each e n t i t y  being 
regula ted .  This  system r e i n f o r c e s  t h e  s e p a r a t e  s t a t u s  of t h e  bus iness  
and t h e  l i c e n s e e  and provides  f o r  t h e  e q u i t a b l e  d i s t r i b u t i o n  of 
r egu la to ry  c o s t s .  

TABLE 7 

BUSINESS FEE STRUCTURE I N  TENNESSEE 

Gross Amount of Revenue 

$1 t o  $50,000 
$50,001 t o  $100,000 
$100,001 t o  $150,000 
$150,001 and above 

Fee - 

The Arizona S t r u c t u r a l  Pes t  Control  Board a l r eady  main ta ins  s t a t i s t i c s  on 

t h e  number of employees and branch o f f i c e s  of each company. Therefore ,  

basing f e e s  on number of employees and/or  number of bus iness  l o c a t i o n s  may 

be more f e a s i b l e  than  basing f e e s  on company revenue. 



CONCLUSION 

Changes a r e  r equ i r ed  i n  t h e  Board's l i c e n s i n g  f e e  s t r u c t u r e ,  e s p e c i a l l y  i f  

bus inesses  a r e  l i c e n s e d  a s  recommended i n  Finding 11. The c u r r e n t  

f l a t - r a t e  f e e  charged each qua l i fy ing  p a r t y  l i c e n s e e  i s  i n e q u i t a b l e  i n  

t h a t  l a r g e r  companies gene ra t e  more c o s t s  f o r  t h e  Board. Fee schedules  i n  

o t h e r  s t a t e s  a s s e s s  a n  i n d i v i d u a l  l i c e n s e  f e e  a s  w e l l  a s  a  bus iness  f e e  

based on company s i z e .  

The l e g i s l a t u r e  should cons ide r  amending Board s t a t u t e s  t o  a l l ow  t h e  Board 

t o  e s t a b l i s h  a  more e q u i t a b l e  f e e  s t r u c t u r e .  Fees  could be based on t h e  

number of bus iness  l o c a t  i ons  and /o r  t h e  number of a p p l i c a t o r s  employed by 

t h e  company. 



OTHER PERTINENT INFORMATION 

During t h e  course  of o u r  a u d i t ,  we reviewed t h e  fol lowing a d d i t i o n a l  

in format ion  p e r t i n e n t  t o  t h e  S t r u c t u r a l  Pest  Cont ro l  Board. 

L i t t l e  Consumer P ro t ec t i on  
Against Termite Damage 

Curren t ly  t h e  consumer has  l i t t l e ,  i f  any, recourse  i n  c a s e s  of t e r m i t e  

damage where t h e  PC0 may have been respons ib le .  I n  most c a s e s  i f  a  

consumer's home i s  damaged by t e r m i t e s  because of inadequate  t rea tment ,  

t h e  consumer would have t o  s u e  t h e  PC0 t o  recover  any damages. The 

insurance  o r  bond c u r r e n t l y  requi red  by s t a t u t e  does not  cover  t e r m i t e  

damage. In  a d d i t i o n ,  f e d e r a l l y  requi red  p r e t r e a t  w a r r a n t i e s  o f f e r  only 

l i m i t e d  p r o t e c t i o n  a g a i n s t  t e r m i t e  damage. 

Insurance and Bonding - A.R.S. 332-2321 r equ i r e s  t h a t  l i c e n s e e s  c a r r y  

e i t h e r  l i a b i l i t y  insurance  o r  a  bond i n  t h e  amount of a t  l e a s t  $100,000. 

Nei ther  t h e  insurance  nor t h e  bond p r o t e c t  t h e  t r e a t e d  home a g a i n s t  

t e r m i t e  damage r e s u l t i n g  from poor t rea tment .  I n s t e a d ,  t h e  insurance  

covers  t h e  PCO's g e n e r a l  l i a b i l i t y  i n  c a s e s  of d i r e c t  damage t o  t h e  home 

or  i t s  c o n t e n t s  (e.g. ,  a  vase  broken by t h e  a p p l i c a t o r ) ,  and t h e  bond 

covers  employee a c t i o n s  such a s  t he f t . *  

Some s t a t e s  r e q u i r e  t h e i r  l i c ensed  PCOs t o  o b t a i n  s u r e t y  bonds t o  cover  

termite damage due t o  inadequate  t rea tment .  The s u r e t y  bond r e q u i r e s  

l i t t l e  s t a t e  involvement; however, i t s  e f f e c t  i n  Arizona could be t o  

r e s t r i c t  t h e  number of smal l  bus inesses ,  depending on t h e  bonding l i m i t  

set. C a l i f o r n i a ' s  s t r u c t u r a l  p e s t  c o n t r o l  agency i s  seeking t o  i n c r e a s e  

i t s  bonding l i m i t  from t h e  c u r r e n t  62,000 t o  $4,000 t o  provide more 

consumer r e l i e f .  However, a n  Arkansas o f f i c i a l  s t a t e d  t h a t  while  i t s  

* The Board's execu t ive  s e c r e t a r y  s t a t e s  t h a t  none of t h e  c u r r e n t  
l i c e n s e e s  c a r r y  a  bond because i t  i s  more c o s t l y  than  insurance.  



c u r r e n t  l i m i t  of $1,500 i s  t o o  low t o  provide adequate  r e l i e f ,  r a i s i n g  t h e  

l i m i t  t o  $5,000 could exclude small  PCOs because they may no t  be a b l e  t o  

q u a l i f y  f o r  t h e  bond. 

P r e t r e a t  Warran t ies  - The Federa l  Housing Author i ty  (FHA) and t h e  

Veteran ' s  Adminis t ra t ion  (VA) r e q u i r e  t h a t  new c o n s t r u c t i o n  si tes be 

p r e t r e a t e d  i f  t h e  l o a n  i s  t o  be  FHA o r  VA-approved. However, no S t a t e  law 

e x i s t s  which r e q u i r e s  p r e t r e a t i n g  of a l l  new cons t ruc t ion .  Consumers who 

pay ca sh  o r  have convent iona l  mortgages r ece ive  whatever p r e t r e a t  

guaran tee  the  c o n t r a c t o r  and PC0 ag ree  on, i f  any. 

The guaran tee  FHA and VA o f f e r  t o  consumers concerning p r e t r e a t s  may not  

be s u f f i c i e n t .  The b u i l d e r  i s  l i a b l e  and must pay f o r  any t e r m i t e  damage 

rece ived  during t h e  f i r s t  year  a f t e r  t h e  p r e t r e a t .  While t h e  bu i lde r  must 

pay t o  have t h e  s t r u c t u r e  completely r e t r e a t e d  should t e r m i t e s  occur 

during t h e  f i r s t  f i v e  yea r s  a f t e r  cons t ruc t ion ,  he i s  n o t  ob l iga ted  t o  

r e p a i r  any damages a f t e r  t h e  f i r s t - y e a r  per iod .  I f  damages occur a f t e r  

t h i s  one-year pe r iod ,  t h e  consumer must pursue c i v i l  l i t i g a t i o n  t o  recover  

any damages caused by t e rmi t e s .  

Pena l ty  f o r  Unlicensed 
P r a c t i c e  Is I n e f f e c t i v e  

A.R.S. $32-2303 p r o h i b i t s  t h e  p r a c t i c e  of s t r u c t u r a l  p e s t  c o n t r o l  f o r  

p r o f i t  without  a  l i c e n s e  i s sued  by t h e  Board. A.R.S. s32-2323 e s t a b l i s h e s  

t h e  pena l ty  f o r  v i o l a t i o n  of chap te r  p rov i s ions  a s  a  c l a s s  3  misdemeanor, 

which c a r r i e s  a  maximum $500 f i n e  o r  30 days i n  j a i l .  

The Board's a b i l i t y  t o  a c t  on a  complaint regarding unl icensed a c t i v i t y  i s  

l i m i t e d  t o  f i l i n g  a  complaint through t h e  S t a t e  Attorney General* o r  t h e  

* The Board's execut ive  s e c r e t a r y  r e p o r t s  t h a t  due t o  s t a f f i n g  and time 
l i m i t a t i o n s  t h e  Attorney Genera l ' s  O f f i c e  has  requested t h a t  t h e  
Board f i l e  t h e  i n j u n c t i o n s  wi th  t h e  county and c i t y  prosecutors .  



county o r  c i t y  prosecutor .  A f t e r  f i l i n g  t h e  complaint ,  t h e  Board has  no 

a u t h o r i t y  t o  pursue t h e  i s s u e  f u r t h e r .  

The c o u r t s  view these  complaints  received from t h e  Board a s  lower i n  

p r i o r i t y  than v i o l a t i o n s  ca r ry ing  s t i f f e r  p e n a l t i e s .  Thus, af t e r  t h e  

c o u r t s  i s s u e  t h e  a r r e s t  war ran ts  on unl icensed PCOs,* t h e  p o l i c e  make only 

one a t tempt  t o  l o c a t e  t h e  v i o l a t o r s .  I f  t h e  p o l i c e  a r e  unable  t o  l o c a t e  

them, t h e  warran ts  a r e  i s sued  only i f  t h e  v i o l a t o r s  a r e  stopped o r  

apprehended f o r  another  reason. Many warran ts  t h e r e f o r e  go unserved,** 

and a s  a  r e s u l t  they a r e  a n  i n e f f e c t i v e  d e t e r r e n t  t o  p r a c t i c i n g  s t r u c t u r a l  

p e s t  c o n t r o l  without  a  l i c e n s e .  

* The c o u r t s  i s s u e  war ran t s  i f  t h e  v i o l a t o r s  f a i l  t o  appear  a t  t h e  
scheduled t r i a l .  

** The Board's execut ive  s e c r e t a r y  i n d i c a t e s  she  r ece ives  about 25 
compla in ts  of un l icensed  a c t i v i t y  pe r  yea r .  She e s t ima te s  t h a t  
approximately 1 i n  1 0  a r e  prosecuted.  



AREAS FOR FURTHER AUDIT WORK 

During t h e  cou r se  of our  review of t h e  Board of S t r u c t u r a l  Pes t  Control ,  

we i d e n t i f i e d  s e v e r a l  i s s u e s  f o r  f u r t h e r  a u d i t  work. These i s s u e s ,  which 

were beyond t h e  scope of our  review due t o  t ime c o n s t r a i n t s ,  inc lude :  

1. The need f o r  r ev i s ing  Board membership t o  i nc lude  e x p e r t s  from r e l a t e d  

f i e l d s  (e .g . ,  t o x i c o l o g i s t s ,  en tomologis t s ) ;  

2. The adequacy of s t a t u t e s  and provis ions  f o r  d i spos ing  of p e s t i c i d e  

c o n t a i n e r s  ; 

3.  The a d v i s a b i l i t y  of allowing PCOs t o  s t o r e  t ox i c  and flammable 

chemicals  i n  r e s i d e n t i a l  a r e a s ;  

4. The need f o r  consumer p r o t e c t i o n  measures ( s e e  Other P e r t i n e n t  

Information,  page 4 7 ) ;  and 

5 .  The a d v i s a b i l i t y  of breaking down t h e  l i c e n s e  f e e  by l i c e n s u r e  

c l a s s i f i c a t i o n  s o  t h a t  t h e  app l i can t  i s  paying only f o r  t hose  

c a t e g o r i e s  i n  which he w i l l  be opera t ing .  



Subte r ranean  t e r m i t e s *  - Subte r ranean  t e r m i t e s  a r e  i n s e c t s  t h a t  l i v e  

underground i n  n e s t s  o r  c o l o n i e s .  Each co lony  c o n s i s t s  of t h r e e  

groups--reproduct ives ,  workers and  s o l d i e r s .  Reproduc t ives ,  a s  t h e  name 

i m p l i e s ,  r e p l e n i s h  t h e  p o p u l a t i o n  of t h e  colony. The s o l d i e r s  guard t h e  

colony.  The workers  t r a v e l  up o u t  of t h e  n e s t  i n  s e a r c h  of food which 

t h e y  t r a n s p o r t  back t o  t h e  colony.  

Sub te r ranean  t e r m i t e s  t h r i v e  i n  m o i s t ,  warm s o i l  c o n t a i n i n g  ample food 

(wood o r  o t h e r  c e l l u l o s e  m a t e r i a l ) .  Termi tes  o f t e n  f l o u r i s h  benea th  

b u i l d i n g s  where t h e  space  below t h e  ground f l o o r  i s  p o o r l y  v e n t i l a t e d  

and /or  where s c r a p s  of lumber,  form boards ,  g r a d e  s t a k e s ,  stumps o r  r o o t s  

remain i n  t h e  s o i l .  Most t e r m i t e  i n f e s t a t i o n s  i n  b u i l d i n g s  occur  because  

wood touches  t h e  ground o r  i s  c l o s e  t o  i t ,  e s p e c i a l l y  a t  porches ,  s t e p s  

o r  t e r r a c e s .  Cracks o r  gaps  i n  f o u n d a t i o n s  and c o n c r e t e  f l o o r s  o f f e r  

t e r m i t e s  e a s y  a c c e s s  t o  wood t h a t  does  n o t  a c t u a l l y  touch  t h e  s o i l .  

Unless  t e r m i t e s  m a i n t a i n  c o n t a c t  w i t h  t h e  ground o r  some o t h e r  m o i s t u r e  

s o u r c e ,  they  w i l l  d i e .  The workers  c o n s t r u c t  g a l l e r i e s  i n  t h e  m a t e r i a l s  

t h e y  a t t a c k  i n  o r d e r  t o  m a i n t a i n  mois tu re .  Termi tes  a l s o  c o n s t r u c t  

s h e l t e r  t u b e s  which s e r v e  a s  passageways between t h e  wood and s o i l .  These 

t u b e s  may measure from one-four th  t o  one-half i n c h  wide. 

Sub te r ranean  t e r m i t e s  a r e  t h e  most d e s t r u c t i v e  i n s e c t s  t o  wood. They 

i n f e s t  b u i l d i n g s  and o t h e r  wood p r o d u c t s  i n  a l l  s t a t e s  excep t  Alaska b u t  

a r e  most common, and t h u s  most d e s t r u c t i v e ,  i n  t h e  Count ry ' s  t empera te  

a r e a s .  E x p e r t s  e s t i m a t e  as many as 1 7  t o  1 9  c o l o n i e s  e x i s t  p e r  a c r e  i n  

Arizona.  

* The b u l k  of t h i s  i n f o r m a t i o n  was e x t r a c t e d  from U.S.D.A. Home and 
Garden B u l l e t i n  No. 64 - "Subte r ranean  Termi tes :  T h e i r  P r e v e n t i o n  and 
Cont ro l  i n  Bui ld ings . "  Washington, D . C . ,  1975. 



I n f e s t a t i o n s  i n  bu i ld ings  have become more common wi th  t h e  increased  use 

of c e n t r a l  hea t ing .  This ,  t oge the r  w i th  o the r  changes i n  bui ld ing  

p r a c t i c e s  and m a t e r i a l  use,  exp la ins  why t e r m i t e s  have caused problems i n  

a r e a s  where formerly they were no t  a concern. 

Drywood t e rmi t e s  - Drywood t e rmi t e s ,  un l ike  subter ranean  forms, n e s t  i n  

t he  s t r u c t u r e  i t s e l f .  Damage by drywood t e rmi t e s  c o n s i s t s  of c l ean  

c a v i t i e s  c u t  ac ros s  t h e  g r a i n  of s o l i d ,  d ry  wood. 
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Phoenix, AZ 85003 

Re: Comments 

600 

on the Performance Audit 
Arizona Structural Pest Control Board 

Dear Mr. Norton: 

Thank you for your letter of September 9, 1983, 
enclosing your revised preliminary report draft of the 
performance audit of the Structural Pest Control Board. 

The Structural Pest Control Board is pleased to express 
its appreciation to the Auditor General's Sunszt Review Team for 
their handliiig of the review of the ~oard's activities. Board 
members have worked diligently to administer their legislative 
charge to protect the public health, safety and welfare as it 
relates to the licensing and regulation of the structural pest 
control industry. It is, therefore, gratifying to read in the 
report that "the Board acts aggressively on many consumer 
complaints and violations", and "the Board has taken 
considerable action on many consumer compiaints" . 

In addition, the Auditor General's Sunset Review Team 
determined for the "Sunset Factors" that the Board has generally 
met its objectives and purposes effectively and efficiently. 
The Board r~holeheartedly endorses the following conclusions in 
the Sunset Factors: 

1. The Legislature' s intent in establishing the 
Structural Pest Control Board is specified in the statutes as 
public protection from 1) chemical harm and 2 )  harm resulting 
from inadequate structural pest control. The Board fulfills 
this intent by examining license applicants for both initial and 
renewed licenses, inspecting pest control companies, 
investigating complaints and disciplining licensees. 
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2. The Board's en£ orcement funct ions se rv ice  the  
publ ic  i n t e r e s t ,  s ince  t h e  Board has acted aggress ive ly  and 
promptly on many consumer complaints and v i o l a t  ions noted during 
rout ine  inspect ions .  

3. The Board has encouraged input from the  publ ic  
before promillgating i t s  r u l e s  and regula t ions  and has informed 
the  pub l i c  a s  t o  i t s  ac t ions  and t h e i r  expected impact on the 
publ ic  by sending copies of proposed l e g i s l a t i o n  t o  a l l  
l i censees  and by properly not ic ing  meetings and adequately 
maintaining the  minutes. 

4.  The i3oard has  made numerous at tempts  t o  address 
d e f i c i e n c i e s  i n  t h e  enabling s t a t u t e s  which prevent i t  from 
f u l f i l l i n g  i t s  s t a t u t o r y  mandate. 

5 .  Termination of t h e  Board could s i g n i f i c a n t l y  harm 
t h e  pub l i c  h e a l t h ,  s a f e t y  and welfare.  

Recommended Leg i s l a t ion  

The performance a u d i t  review recommends t h a t  the  
Leg i s l a tu re  should consider:  

1. Revising T i t l e  32 ,  Chapter 22, Chapter 2 2 ,  A r t i c l e  
1 t o  c l a r i f y  t h e  Board's l i censure  s t r u c t u r e .  

Comment : 

The Board agrees  with t h i s  recommendation and f e e l s  
t h a t  the  l i cens ing  of both  indiv iduals  and businesses  w i l l  
provide g r e a t e r  con t ro l .  

2 .  Revising the l i censure  f e e  s t r u c t u r e  t o  make fees  
equ i t ab le  based on company s i z e .  

Comment : 

In  1980, the  Board attempted t o  ob ta in  l e g i s l a t i o n  
e s t a b l i s h i n g  a  f ee  s t r u c t u r e  based on the number of business  
loca t ions  by l i cens ing  branch o f f i c e s  and i n  1982, the Board 
attempted t o  ob ta in  l e g i s l a t i o n  es t ab l i sh ing  a fee  s t r u c t u r e  
based on t h e  number of employees. The Board i s  pleased the  
Auditor Genera l ' s  eva lua t ion  recognizes t h e  need f o r  these 
changes. 

3 .  Allowing the Board t o  i s sue  adminis t ra t ive  warnings. 
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Comment : 

The Board has  reviewed and revised i t s  consent 
agreement procedures. These procedures s implify the  consent 
agreement process allowing e f f e c t i v e  and e f f i c i e n t  r e so lu t ion  of 
minor v io la t ions .  Board f e e l s  adminis t ra t ive  warnings a r s  not  
necessary. 

Findinss  : 

Procedural recommendations were provided by the  review 
team and documented i n  Findings I ,  11, I11 and I V .  Tile Board 
concurs with the  majori ty  of t h e i r  f indings  and i s  i n i t i a t i n g  
cor rec t ive  a c t i o n  t o  improve and s t rengthen regula t ions  and 
improve enforcement ac t ion .  The Board has previous ly  attempted 
t o  obta in  l e g i s l a t i o n  t o  l i c e n s e  both the  indiv idual  and company 
and a l s o  t o  modify the  f e e  s t r u c t u r e .  

I .  REGULATION OF THE STRUCrrURAL PES'I' CONTROL INDUSTRY 
SHOULD BE CONTINUED AND STRENGTHENED. 

The review team has recommended t h a t  the  Board 
amend i t s  r u l e s  and regula t ions  t o  include s p e c i f i c  t e rmi te  
treatment s tandards and t h a t  t h e  Board rev i se  the  cu r ren t  Wood 
I n f e s t a t i o n  Report. The Board i s  working on treatment s tandards 
f o r  a  more e f f e c t i v e  t e rmi te  treatment con t ro l .  A proposed r u l e  
has been scheduled f o r  d i scuss ion  a t  i t s  October meeting. The 
Board is a l s o  considering the  adoption of a  more comprehensive 
Wood I n f e s t a t i o n  Report which would c l e a r l y  inform the  publ ic  of 
the  scope of inspect ion .  Approval of t h i s  form w i l l  need t o  be 
obtained from FHA/VA. 

1 .  THE BOARD NEEDS T O  LICENSE COII.IPANIES AS 'VJELL AS 
INDIVIDUALS. 

The review team has  recommended t h a t  the  
Leg i s l a tu re  consider  a  comprehensive rev i s ion  of the  S t r u c t u r a l  
Pest  Control Board's s t a t u t e s  t o  e s t a b l i s h  a  l i cens ing  or  
r e g i s t r a t i o n  system f o r  both companies and ind iv idua l s .  A s  
indica ted  previously,  the  Board endorses t h i s  recommendation. 
Licensing companies a s  well a s  indiv iduals  w i l l  provide g r e a t e r  
con t ro l  of the  major components of the  pes t  con t ro l  industry and 
increase  d i s c i p l i n a r y  opt ions a v a i l a b l e  t o  the  Board i n  cases  
where the  p e s t  con t ro l  company replaces  indiv idual  l i censees  
when complaints a r i s e .  
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111. THE BOARD CAN STRENGTHEN I ENFORCEMENT 
ACTIVITIES TO BETTER PKOTEC'L" THE PUBLIC. 

The r ev iew team h a s  recommended t h a t  t h e  Board 
modify i t s  c o n s e n t  agreement  p r o c e d u r e s ,  s e e k  a d d i t i o n a l  
t r a i n i n g  f o r  Board m e m b e r s  and  s t a f f ,  expand c o n s e n t  a g r e e -  
ments  t o  i n c l u d e  r e f u n d s  and  t r a i n i n g  f o r  l i c e n s e e s ,  and h a s  
recommended l e g i s l a t i o n  a u t h o r i z i n g  t h e  Board t o  i s s u e  
a d m i n i s t r a t i v e  warn ings .  

A s  i n d i c a t e d  p r e v i o u s l y ,  t h e  Board h a s  rev iewed and 
r e v i s e d  i t s  c o n s e n t  agreement  p r o c e d u r e s  s i m p l i f y i n g  t h e  
e f f e c t i v e  and e f f i c i e n t  r e s o l u t i o n  o f  minor v i o l a t i o n s ,  
t h e r e f o r e ,  t h e  Board b e l i e v e s  t h a t  a d m i n i s t r a t i v e  warn ings  a re  
u n n e c e s s a r y .  The Board h a s  and w i l l  c o n t i n u e  t o  i n c l u d e  
t r a i n i n g  f o r  l i c e n s e e s  i n  i t s  c o n s e n t  o r d e r s .  

The Board and s t a f f  have  a t t e n d e d  t r a i n i n g  s e s s i o n s  
w i t h  t h e  Env i ronmen ta l  P r o t e c t i o n  Agency, S e c r e t a r y  of  S t a t e ,  
A t t o r n e y  G e n e r a l ' s  O f f i c e ,  and A g r i c u l t u r e  and H o r t i c u l t u r e  
Commission and  w i l l  c o n t i n u e  t o  s e e k  t r a i n i n g  a s  a v a i l a b l e .  

I n  many cases, c o m p l a i n t s  a r e  r e s o l v e d  by l i c e n s e e s  
t h e m s e l v e s  t h r o u g h  r e f u n d s ;  however t h e  Board f e e l s  t h a t  
a r b i t r a t i o n  by  t h e  Board i s  n o t  i t s  p r o p e r  f u n c t i o n  and 
c o m p l a i n a n t s  may s e e k  compensa tory  r e l i e f  t h r o u g h  o t h e r  avenues  
i f  u n s a t i s f i e d  by t h e  l i c e n s e e ' s  a c t i o n s .  

I V .  THE BOARD'S CURRENT FEE STRUCTURE I S  INEQUITABLE. 

The r e v i e w  team h a s  recommended t h a t  t h e  B o a r d ' s  
s t a t u t e s  b e  amended t o  e s t a b l i s h  a more e q u i t a b l e  f e e  s t r u c t u r e .  

A s  i n d i c a t e d  ea r l i e r ,  t h e  Board s o u g h t  s u c h  
l e g i s l a t i o n  i n  1980 and  1982 .  T'ne Board i s  p l e a s e d  t h a t  the 
A u d i t o r  G e n e r a l  a g r e e s  w i t h  t h e  B o a r d ' s  p o s i t i o n  r e g a r d i n g  a 
more e q u i t a b l e  f e e  s t r u c t u r e  and  h a s  recommended t h e s e  changes .  

O t h e r  P e r t i n e n t  I n f o r m a t i o n :  

The r e v i e w  team r e p o r t e d  t h a t  A . R . S .  $ 32-2321 r e q u i r e s  
l i c e n s e e s  c a r r y  i n s u r a n c e  o r  a  bond i n  t h e  amount o f  $100,000 o r  
more, b u t  n e i t h e r  t h e  i n s u r a n c e  o r  t h e  bond p r o t e c t s  t h e  t r e a t e d  
home a g a i n s t  p e s t  o r  te rmi te  damage r e s u l t i n g  from poor  p e s t  
c o n t r o l  t r e a t m e n t .  
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Although the  review f a i l s  t o  recommend a  solu t ion  t o  
t h i s  problem, the  Board requests  t h a t  the Legis la ture  consider 
changes t o  the  s t a t u t e  t o  expand the  required insurance or  bond 
coverage t o  include damage caused by pe s t s  o r  improper applica- 
t ions. 

The S t ruc tu r a l  Pest Control Board again thanks you and 
your s t a f f  fo r  your courtesy and s ince r i t y .  

Sincerely,  

Wayne ' 0 .  Earley ,/" 

Cl~a i rman 
S t ruc tu ra l  Pest Control Board 

%w* Betty .yckoff  - - 

Executive Secretary 
S t ruc tu ra l  Pest Control Board 

WOE: jm 
3893A 


