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ARIZONA CORPORATION COMMISSION'S 
ELECTRIC RESTRUCTURING LEGAL ISSUES WORKING GROUP 

EXECUTIVE SUMMARY 

INTRODUCTION 

The following summarizes the attached final report of the Commission's Legal 
lssues Working Group (the "Working Group" or "group"). Appendix A is a list of the 
members of the Working Group. 

Working Group participants prepared the report through a series of drafts compiled 
from oral comments at public meetings and from written comments from the participants. 
These participants are largely responsible for the focus and content of the final report. 

The Working Group designated participants ("Reporters") to collect written 
comments and contributions from participants. The Working Group assigned Reporters 
by subject-matter and the Reporters incorporated material into a report format. The 
Reporters' work was collected into a single draft report and participants were given an 
opportunity to suggest changes and additional material for the final report. The Reporters 
are responsible for the balance and comprehensive nature of the work in the final report. 

The Working Group's Reporters are as follows: 

Steven M. Wheeler Nature o f  Restructuring in General and 
Stranded Cost Recovery. 

Bradley S. Carroll Rights and Duties o f  Public Service 
Corporations and Antitrust lssues 

Lawrence V. Robertson, Jr. Scope o f  Restructuring 

Beth Ann Burns Rates and Ratemaking 

C. Webb Crockett A CC Powers/Procedures 

Jessica J. Youle Non-PSC Issues 

Patricia E. Cooper FERC Issues and Federal Issues 

Douglas C. Nelson Taxation Issues 

Michael M. Grant Legislative Issues 



The Legal Division excised incorrect or redundant material from the draft and further 
summarized the Reporters' comments. Participants were given opportunity to comment 
on a second and third draft of the report. A chronology of the group's activities is attached 
to the Report as Appendix B. The minutes of the group's meetings are collected in 
Appendix C. 

The report consists of Nine Parts, representing issues that the Working Group 
identified. The Working Group did not identify legal issues that may affect the matters 
discussed in the reports of other working groups involved in electric restructuring. 

The attached Appendix D contains participants' separate comments regarding the 
Report. 

PART 1: SCOPE OF THE COMMISSION'S AUTHORITY 

This part summarizes the legal arguments for and against the Commission's power 
to adopt the Rules. Part 1.2 contains comments for the Commission to consider in 
addressing electric utilities' obligations to serve customers in a competitive environment. 

PART 2: RATES AND RATEMAKING 

This part identifies legal issues relating to cost allocation and confidentiality of 
information under competition. 

PART 3: STRANDED COST RECOVERY 

This part identifies the issues to be decided in a stranded cost proceeding. It also 
identifies standards in the Rules that certain Affected Utilities have challenged as 
unreasonably vague. This part identifies legal arguments that may affect stranded cost 
recovery mechanisms and stranded cost "true up" proceedings. 

PART 4: ACC POWERSIPROCEDURES 

This part identifies procedural issues that the Commission may face with respect to 
stranded costs, affiliated interests, non-public service corporations, antitrust, 
intergovernmental agreements, in-state reciprocity, and resource planning. 

PART 5: NON-PSCs 

This part discusses the various entities that operate as public service corporations 
outside the Commission's jurisdiction. The part discusses the laws that affect the 
relationships between these entities and public service corporations. 



PART 6: FERC ISSUES 

This part identifies the exclusive powers of the Federal Energy Regulatory 
Commission ("FERC") and the Arizona Corporation Commission. It identifies initiatives 
involving competition that may require FERC approval, such as establishment of an 
independent service organization ("ISO"). This part discusses the factors that may 
determine the jurisdictional separation of distribution and transmission. 

PART 7: FEDERAL ISSUES 

This part explains tax-exempt financing under the "Two-County" rule. This part 
explains how FERC has addressed this rule with respect to open access for transmission 
services. This part discuss the potential effect of the Rural Electrification Act's upon 
electric cooperatives in a competitive environment. This part discusses what Arizona may 
require of out-of-state entities under the Commerce Clause of the U.S. Constitution. 

PART 8: ANTI-TRUST ISSUES 

This part explains why utilities will not have state-action immunity from anti-trust 
laws to the extent the utilities provide competitive services. 

PART 9: SUGGESTED CODE CHANGES 

This part identifies the arguments for and against the need for legislative changes 
to facilitate competition. It identifies the state statutes that the group discussed. 



REPORT OF THE ARIZONA CORPORATION COMMISSION'S 

LEGAL ISSUES WORKING GROUP 

The Arizona Corporation Commission ("Commission*) es~ablished the Legal Issues 

Working Group (the "Working Group") pursuant to A.A.C. R14-2-1616 to identify, analyze 

and provide recommendations to the Commission on legal issues relevant to Title 14, 

Chapter 2, Article 16 of the Arizona Administrative Code (the "Rulesn). See A.A.C. R14-2- 

1601 to -1 6 16, "Retail Electric Competition." This report ("Reportn) identifies and analyzes 

legal issues which the Commission should consider in evaluating modifications or additions 

to the Rules and relevant Arizona statutes. 

This Report discusses regulatory policy regarding industry restructuring only to the 

extent policy explains or defines a legal issue that is relevant to the Rules. This Report 

does not recommend any policy over other policy choices that are available to the 

Commission. 

Tne working group considered a number of amendments to the existing Rules, 

additional rulemaking as well as legislative and constitutional changes. Some participants 

believed that any amendments to the Rules were unnecessary. The working group did not 

reach unanimity for recommending any particular action. The working group's observations 

regarding legal issues in the Report are contained in sections entitled 'Comment." 



-. 
I z e  R e p o n  refers to the Commission~s Legal Division a s  "Staff." References  to 

"A5zs:zd Utiiides" a re  intended to encompass  the utilities defined in A.A.C. R l  A-2-1 601 (1 ).' 

" C o n s u n e T 1  refers primarily to potential high-volume purchasers of electric generation 

se rv i ces .  

PART 4 

SCOPE OF THE COMMISSION'S AUTHORITY 

1.1 Whether  the  Commission may authorize "electric service providersJ' ( a s  
defined in the Rules) to offer generation, billing and collection, metering and 
meter-reading services and other information services on a competitive basis 
in a reas  where s u c h  services were previously exclusively provided by 
"Affected Utilities." 

ANALYSIS 

SCIMMARY OF ARGUMENTS REGARDING 
AUTHORIN AND "REGULATORY COMPACT 

Certain Affected Utilities have filed actions in the  Maricopa County Superior  Court, 

alleging tha t  t he  Commission d o e s  not have  constitutional or  statutory authority to adopt 

t h e  Rules. '  T h e s e  Affected Utilities maintain that the  Arizona Constitution and  the 

Legislature,  pursuant to its power under article XV, section 6, created a policy of "regulated 

monopoly" for electric utilities. T h e s e  arguments  also rely on judicial decis ions that refer 

t o  Arizona's policy of "regulated monopolyn as being Legislative in origin or, alternatively, 

t h e  resul t  of a regulatory contract. 

1 

C o r n p a n  
m a y  no t  

Two  affected utilities, Morenci Water and  Electric and  Ajo Improvement 
y,  s e r v e  Morenci and  Ajo. Refsrences to Affected Utilities throughout t h e  report 
reflect t h e s e  utilities' positions. 

2 T h o s e  c a s e s  a r e  listed in the  attached Exhibit "An to the Report. T h e  
Resident ial  Utility Consumer Office fiied a n  action to  challenge the Rules a n d  h a s  
voluntarily dismissed the action. 



Some Affes:ed Utilities mainrain that regulated monopoly for distribution and 

generation results in a "reguiatory compacr" between utilities and the state. These Affected 

Utilities maintain that their certificates of canvenience and necessity, aurhorized pursuant 

to A.R.S. 9 40-281, grant the Affected Utilities exclusive righ~s to deliver electric service, 

including generation and retail transmission, within their service territories. 

Some participants maintain that competitive pricing unlawfully delegates to the 

market the Commission's duty to determine just and fair rates based upon the "fair value" 

of a public service corporation's assets. These utilities also maintain that the Rules violate 

the Arizona Constitution, article XV, § 14, which requires the Commission to determine "fair 

vaiuen of a utility's assets. Other participants maintain that competitive pricing is within the 

Commission's constitutional powers to "prescribe just and reasonable classifications to be 

used and just and reasonable rates and charges to be made and collected ..." by public 

service corporations. Ariz. Const. art. XV, § 3. 

Arguments in support of the Rules maintain that the State of Arizona has not 

entered into a regulatory compact favoring perpetual monopolies. These participants cite 

a decision of the Maricopa County Superior Court as denying a regulatory compact with 

respect to a telecommunications PSC, U.S. West Communications, inc. v. Arizona 

Coporation Commission, et al., Mar. Co. Sup. Ct. Cause No. CV95-14284 (May 6, 1997). 

These participants maintain that no Arizona case expressly uses the term "regulatory 

compact." These arguments maintain that Section 40-281 is intended to prevent 

unnecessary duplication of lines and facilities within distribution areas; it does not address 

competitive pricing of services, like generation, that are separabie from distribution 

monopolies. 



Panic:pants in support of the Rules maintain that, in a monopoly sett~ng, fair vaiue 

is used to determine rates artificially, as if the rates were sei in a comperirive market. If 

rates are based upon a competitive market, then the Commission's fair value determination 

has been accomplished more directly and accurately than in the non-compeiiiive setting. 

The Working Group's consensus is that the Coufis or perhaps rhe Legislature 

ultimately will determine whether the Commission must have lecislative or constitutional 

authority to promulgate the Rules, although some participants recommended that the 

Commission should work with the Legislature to obtain authoriry to adopt and implement 

the Rules. In the meantime, the Commission should clarify that the Rules do not affect the 

exciusivity of distribution services under existing certificates of convenience and necessity. 

The Rules should also distinguish between certificates for distribution monopolies and 

certificates for other services that are unbundled or separated from distribution services. 

ARGUMENTS BY AFFECTED LrTlL/T/ES 

Affected Utilities maintain that the Arizona Supreme Court expressly recognized the 

existence of a regulatory compact in Application of Tnco Electric Cooperative, Inc., 92 Ariz. 

373, 377 P.2d 309, wherein the court stated: 

By the issuance of a certificate of convenience and necessity 
to a public service corporation the State in effect contracts that 
if the certificate holder will make adequate investment and 
render competent and adequate service, he may have the 
privilege of a monopoly as against any other private utility. 

92 Ariz. at 380-381 (emphasis added). See also City of Tucson v. Polar Water Co., 76 

Ariz. 404, 265 P.2d 773 (1954) (CC&N recognized as a "contract" between the state and 

utility); New England Coalition on Nuclear Pollution v. Nuclear Regulatory Comm'n, 727 

F.2d 1127, 1130 (D.C. Cir. 1984) ("the very nature of government rate regulation" is "a 



compac: whereby the utiiity surrenders its freedom to charge what the market wiil bear in 

exchange for the state's assurance of adequate profits."). 

These utilities maintain that "regulated monopoly" is Arizona's legislative policy for 

regulating electric utilities. They maintain that this policy was created by, and therefore may 

only be modified by, the Arizona Legislature, not the Commission. In support of this 

position, the utilities cite cases such as Tonto Creek Estates v. Arizona Corporation 

Commission, 177 Ariz. 49, 56, 864 Ariz. 1081, 1088 (Ct. App. 1993), which states that 

"[tlhe concept of regulated monopoly arose from the Legislature in granting the 

Commission authority to issue certificates of public convenience and necessity to public 

service corporations." 

The Utilities argue that Arizona courts have determined that the "contract" is one 

creating a constitutionally protected "vested property rightn (Trico, 92 Ariz. at 381) and that 

the Corporation Commission is under a duty to protect the exclusive right to serve 

eiectriciry in the region where the utiiity renders service, under its certificate (Trico, 92 Ariz. 

at 387). The court in Trico held as foliows: 

We hold that the Corporation Commission was under a to 
Trico to protect it in the exclusive right to serve electricity in the 
region where it rendered service, under its certificate. 

92 Ariz. at 387 (emphasis added). Twenty years later, the Arizona Supreme Court 

strengthened and reiterated this view in James P. Paul Water Company v. Arizona 

Corporation Commission, 137 Ariz. 426, 671 P.2d 404 (1 983). In that decision, the 

Supreme Court reaffirmed the exclusive right to provide service under a CC&N, 137 Ariz. 

at 429, and branded as clearly unlawful the Commission's attempt to certificate a 

competitor promising lower rates: 



. . . the Commission Icst sight of its obligation to respect Pauls 
expectation, as a certificate holder, of an opportuniry to provide 
service as needed. 

137 Ariz. at 431. 

Affected Utilities maintain that the elements of this reguiatory compact are long- 

standing, clear and obvious. A public service corporation is required to serve those within 

its territory, to make extensions and improvements to meet future demands, to subject 

many of its business transactions to prior Commission approval and to limit its revenues 

and income to those established by the C~mmission.~ In return, the utility is granted a 

monopoly for exclusive service rights therein and the constitutional guarantee of just and 

reasonable rates that allow it to recover its cost of service and earn a fair return on the fair 

value of its properties. Electric public service corporations in this state have committed 

billions of dollars of private capital to meet their collective obligations in reliance on this 

compact. C f  United States v Wnstar Corp., 1 16 S.Ct. 2432 (1 996) (government 

financlaily responsible to regulated business for economic injury suffered by change in 

regulatory policy). 

The Affected Utilities maintain that the history of the regulatory compact in America 

has bean well chronicled. See, e.g.. Sidak and Spulber, 'Deregulatory Takings and Breach 

of the Regulatory Contract." 71 NY-U. Law Review 851 (1996); George L. Priest, "The 

Pursuant to A.R.S. 5 40-321, et seq., the Legislature purports to give the 
Commission the authorrty to order a public service corporation to provide specified 
services in an approved manner to customers within the utility's service area. 
Moreover, A.A.C. R14-2-202(C) forbids a public service corporation from abandoning 
service within its territory without express Commission approval. Thus, once a utility 
becomes a regulated public service corporation, it apparently cannot out of the 
business" without Commission approval. 



I Origins of Utiiiry Regulation and  the  'Theories of Regulation' Debate ,"  36 J.L.& Econ. 289 

ARGUMENTS BY CONSUMERS AND STAFF 

I Potential consumers maintain that a certificate of convenience and  necessiry d o e s  

I not provide, in eifect, that a public service corporation may "corner t he  market" on e!ectric 

I service. Arizona court decisions refer to regulated monopoly a s  a public policy, rather than 

a s  a contractual obligation. See Ariz. Corp. Comm'n v. Superior Court, 105 Ariz. 56, 59, 

1 459 P.2d 489 (1969); Winslow Gas Co. v. Southern Union Gas Co., 76 Ariz. 383, 385, 265 

I P .2d 442, 443 (1 954); Pacific Greyhound Lines v. Sun Valley Bus Lines, Inc., 70 Ariz. 65, 

71,216 P.2d 404,408 (1 950); Cotp Comm'n v. Pacific Greyhound Lines, 54 Ariz. 159, 177, 

1 94 P.2d 4-43 (1939).4 Tne  law d o e s  not recognize monopoiistic pricing as a vested property 

I right. See Columbia Steel Casting v. Portland General Electric, 103 F.3d 1446 (9'"Cir. 

I 1996); F. T.C. v. Ticor, 504 U.S. 621 (1992). 

T h e  Affected Utilities' interpretation of Section 40-281 also frustrates the  

I Commission's authority, which is derived from the  Arizona Constitution rather than from a 

I legislative delegation. 'Where t h e  Constitution h a s  said that public service corporations 

shall b e  governed by the  Corporation Commission in a given respect,  it is the  last, t h e  

I highest, and  controlling fundamental law as to that matter." State v. Tucson Gas, Electnt 

I Light and Power Co., 15 Ariz. 294, 301, 138 P.781,784 (1914). In t h e  event  of a conflict 

I between the Commission's constitutional authority and  a s tate  statute, the  Constitution will 

4 

I T h e  Legislature recently added  Section 40-281 (D) to provide that Section 
40-281 should not b e  construed as "granting or  havina s ran tedn  a n  exclusive franchise 
o r  monopoly to any  teiecommunications corporation. If Section 40-281 never granted 

I exclusive rights to  telecommunications companies ,  then  it follows that the  s tatute  never  
granted the  rights to other pubiic sewice  corporations. 



prevail. Ehington v. Wright, 66 Ariz. 382, 394, 189 P.2d 209. 217 (1 908); Tucson Gas. 15 

Ariz. at 301. 138 P. at 784; State ex re/ Corb~n v. Ariz. Corp. Commn, 174 Ariz. 21 6 .  21 9, 

848 P.2d 301, 304 (App. 1992). 

The Commission's rate making power includes adoption of rules that prescribe the 

classifications and methods that will be used to determine rates and charges. See 

Consolidated Water Util. Ltd. v. Ariz. Corp. Comm'n, 178 Ariz. 478, 483-85, 875 P.2d at 

137, 1 4 2 4  (App. 1994); Woods, 171 Ariz. at 294, 830 P.2d at 81 5; Ethington. 66 Ariz. 

at 392, 189 P.2d at 216 (Commission's ''full and exclusive power" extends to "making rules, 

regulations, and orders concerning such classifications, rates and charges by which public 

service corporations are to be governed.. .. " (emphasis added)). 

Some participants maintain that Arizona's Constitution prefers competiiion and 

disfavors mon~polies.~ These participants cite a decision of the Maricopa County Superior 

Court as denying a regulatory compact with respect to a telecommunications PSC, U.S. 

West Communications, lnc. v. Arizona Corporation Commission, et a/., Mar. Co. Sup. Ct. 

Cause No. CV95-14284 (May 6. 1997). The Rules follow this principle and apply traditional 

rate regulation only to natural monopolies, such as companies that erect electric 

distribution lines, to prevent harm to the public from monopolistic pricing. Services that 

become separable from the natural monopoly, like electric generation, are eligible for 

pricing in the competitive markei. The Commission's rate making function may change as 

a particular service becomes less essential or integral to the public service performed by 

Article XV, 5 15 provides, in pertinent part, that '[m]onopolies and trusts 
shall never be allowed in this State ...." 



the cDmpany. See Mountain States Tei. and Tei. Co. v. Ariz. Corp. Somm'n, 132 Ariz. 109: 

1 16, 644 P.2d 263, 270 (App. 1982). 

The changing nature of the electric industry has led one c o u ~  to conclude that. while 

vertically-integrated electric monopolies may have been toleraied in the past, future  

generations should not be bound to a policy based upon the technological limitations of 

another time. See Appeal of Pubiic Sen/ice of New Hampshire, 14 7 N .  H. 1 3,676 A.2d 1 0 1 , 

104 (1 996). The same court, applying a state constitutional prohibirion against monopolies 

similar to Arizona's, held that competition in electricity should be aiiirmed "with all doubt 

resolved against the perpetuation of monopolies." id., 676 A.2d at 105. The New 

Hampshirs coun upheld retail electric competition despite utilities' arguments that 80 years 

of statutes and court decisions granted them exclusive franchises. 

COMMENT 

None. 

1.2 Whether the Rules may require Affected Utilities to serve all customers a s  the 
"provider of last resort" if Affected Utilities no longer have the exclusive right 
to serve such customers? 

ANALYSIS 

A.A.C. R14-2-1606 provides that Affected Utilities will provide electric service 

("Standard Offer Tariffs")to all customers within a class in their utility service areas until the 

Commission has determined that (1) all consumers in the class have the opportunity to 

purchase power on a competitive basis and (2)  all stranded costs pertaining to that class 

have been recovered. The Affected Utilities' obligation to supply electric generation will 

cease when stranded costs are fully recovered and competitive pricing is fully available to 

customers. 



Affected Utilities maintain that A.A.C. R14-2-1606 requires incumbent urilities to 

areas even continue providing electric services to all customers within their utility servic, 

though they no longer possess the exclusive right to provide such services (e.g.. 

generation, billing and collection, meter-reading, etc.). This obligation to serve will not 

terminate until some indefinite time in the future. The Affected Utilities maintain that no 

other "electric service provider" has a similar obligation. Several utilities have claimed that 

the traditional utiliry obligation to serve is legally dependent upon the concomitant exclusive 

right to serve. See, e.g., James P. Paul Water Company and Tonto Creek Estates, supra. 

Affected Utilities claim that the burden to plan for and serve (at regulated rates that do not 

explicitly provide for the recovery of associated costs) these customers is inconsistent with 

the free market regime envisioned by the Commission and unlawfully harms the Affected 

Utility's competitive position. 

Affected Utilities maintain that the Rules should not impose an obligation to serve 

in situations where the exclusive right to serve no longer exists, or at least should establish 

more definite criteria for terminating an affected distribution utility's obligation to supply 

electric generation6 The Affected Utilities maintain that the Rules should explicitly provide 

for full recovery of all costs incurred in meeting this obligation. 

For example, the Commission could classify customers by the size of their load. 

Customers purchasing 1 MW or greater could be classified so that the obligation to serve 

6 The "opportunityn to participate in competitive pricing does not mean that 
customers have actually availed themselves of the opportunity. The Rules probably 
require that the opportunity be available in a meaningful way. The FCC dealt with a 
similar issue in In the Matter of Application of Ameritech Michigan Pursuant to Section 
277 of the Communications Act of 7934, as amended, to Provide In-Region, Inter LATA 
Services in Michigan, CC Docket No. 97-137, Memorandum Opinion and Order 
(Released August 19, 1997). 



would cease when that customer is able to purchase generarion from anorher supplier. If 

that customer returns to the affected distribution utility, the customer remains in the 

competitive marketplace notwithstanding the customer's decision not to choose another 

supplier. The obligation to provide competitive services may continue for customers 

purchasing lesser amounts during the transition until all customers in each class have the 

opportunity to receive competitive services such as generation. 

The Commission could define the point at which all customers of a class have the 

opportunity to participate in the competitive market by using some presumptive time 

provisions. For example, customers of a class will presumptively have the opportunity to 

participate at least by a certain date, such as January 1, 2003, as provided in A.A.C. R14- 

2-1604(D). The Commission could extend the date upon a finding of extraordinary 

circumstances, including the Affected Utility's failure or inability to make all its customers 

available for competitive generation. The Working Group consensus is that clarification 

would be appropriate. 

At least one Affected Utility suggests that linking the obligation to serve to "full" 

recovery of stranded costs might be too inflexible. This objection suggests that stranded 

cost recovery might extend beyond the time that all customers have the opportunity to 

purchase competitive power. Many participants maintain that the Commission should 

consider addressing this possibility in amendments to the Rules. See R14-2-1606(A). 

The working group found that the Commission may not regulate entities that are not 

"public service corporationsn as defined in article XV, § 2 of the Arizona Constitution. See 

Rural/Metro Cop.  v. Arizona Corporation Commission, 129 Ariz. 1 16, 1 17, 629 P.2d 83, 

84 (1981). 



COMMENT 

A. The Commission may consider clarifying the point at which all 
customers of a class have the opportunity to participate in the 
competitive market. 

B. The Commission may address whether the obligation to serve should 
be linked to stranded cost recovery that extends well beyond the point 
at which all customers of a class have the opportunity to participate in 
the competitive market. 

C. The Commission may explicitly state in the Rules that the reasonable 
costs of meeting the obligation to serve will be recoverable in rates. 

D. The Commission may not regulate corporations that do not conduct 
activities described in article XV, § 2, Arizona Constitution. 

1.3 Whether the Commission may lawfully compel Affected Utilities to make their 
distribution and other facilities available to competitors on demand. 

See the analysis and comments contained in Section I .I 

The Rules contemplate that electric service providers (particularly generators) who 

desire to sell to customers within the existing certificated areas of electric utilities will have 

access to the distribution facilities of the Affected Utilities subject to terms and conditions 

and rates to be established by the Commission. Several of the utilities have argued that 

this provision represents an unlawful "taking" of a private utility's property (see Loretto v. 

Teleprompter Manhattan C A N  Corp., 450 U.S. 419, 102 S.Ct. 3164, 73 L.Ed. 2d 868 

(1 982); GTE Northwest, Inc. v. Public Utility Cornmission of Oregon, 321 Or. 458, 900 P.2d 

495 (1995)) that is not authorized by any specific Arizona constitutional or statutory 

provision. 

The Commission Staff maintains (1) the Affected Utilities will be compensated for 

access to their distribution lines and for the power produced through their generation 

plants; (2) a regulatory taking has not occurred since the Affected Utilities will continue to 



use of their property, albeit under competition; and (3) a monopoly is not a property interest 

under the Takings Clause of the state or federal constitutions, see Tennessee Electn'c 

Power Co. v. Tennessee Valley Authorify, 306 U.S. 1 18, 141 (1 939); Law Motor Freight. 

Inc. v. Civil Aeronautics B'd, 364 F.2d 139, 144 (1st Cir. 1966) ( "[Flreedom from 

competition is not constitutionally protected."). 

Some participants maintain that A.R.S. § 40-331 and/or A.R.S. § 40-332 authorize 

the Commission to compel Affected Utilities to "wheel" power from other sellers of 

generation to customers capable of being served from existing distribution facilities, upon 

a determination that the "public convenience and necessity." These participants cite to 

article XV, § 10, which provides that "[all1 electric, transmission ... corporations, for the 

transportation of electricity, ... for profit, are declared to be common carriers and subject to 

control by law." 

Working Group members disagree as to whether A.R.S. 3 40-331 and/or A.R.S. 

§ 40-332 apply only to circumstances in which an Electric Service Provider ("ESP A") seeks 

to use the facilities of an Affected Utility ("Affected Utility B") in order to serve ESP A's own 

customers outside of Affected Utility B's traditional service area. The Affected Utilities 

maintain that the statutes do not permit ESP A to use Affected Utility B's facilities to directly 

compete for Affected Utility B's customers. The participants also disagree as to whether 

these statutory provisions authorize the use of an Affected Utility's facilities by non-public 

service corporations that are not and can not be regulated by the Commission. 

COMMENT 

None. 



1.4 Whether the Commission may regulate entities as "Eiectric Service 
ProvidersJ' under the Rules that are not defined as "public service 
corporationsJ' under the Arizona Constitution. 

ANALYSIS 

The Rules regulate as an "electric service provider," any "company supplying, 

marketing, or brokering at retail any of the services described in R14-2-1605 or R14-2- 

1606." A.A.C R14-2-1601(V). The Arizona Constitution allows the Commission to regulate 

"public service corporations" which are defined, in relevant part, as "[all1 corporations other 

than municipal engaged in furnishing.. . electricity for light, fuel, or power. ..." Ariz. Const. 

article 15, 9 2. As the Commission moves toward competitive pricing, it may classify certain 

services as less essential to a public service. The Commission may eventually classify 

services or "electric service providers" as being outside the Commission's regulatory 

authority. See analysis in Part 1 . l .  See also, Rural/Metro Corp. v. Arizona Corporation 

Commission, 129 Ariz. 116, 117, 629 P.2d 83, 84 (1981) (ACC may not regulate entities 

that are not "public service corporations" under article XV, 3 2 of the Arizona Constitution.) 

COMMENT 

None. 

1.5 Whether the Commission may streamline procedures for complying with 
statutes that regulate public service corporations. 

ANALYSIS 

The Rules provide that "electric service providersn may offer competitive generation 

and other services under less stringent rate procedures than for Affected Utilities that 

provide exclusive services in their existing territories. For example, rates for competitive 

generation service are deemed to be just and reasonable to the extent they are "market 



determined." See, e.g., R14-2-1612(A). Elec:ric service providers file a tariff for each 

service that sets the maximum rate and t e n s  anti conditions that will apply. A.A.C. R14-2- 

Certain Affected Utilities maintain that the Rules should require an electric service 

provider for competitive generation to follow the established Commission procedures for 

rate filings and rate changes, including the extensive cost of service, financial and other 

information required by A.A.C. R14-2-103. These arguments maintain that the 

Constitution's fair value provisions mandate such procedures for all services, including 

competitively priced services. Section 1 .I summarizes the "pro" and "con" arguments on 

this position 

Some Affected Utilities maintain that legislative changes should be made to 

streamline procedures in at least the following areas: confidentiality of utility information 

on file with the Commission (e.g., A.R.S. §§ 40-204 and 40-367), existing provisions 

regarding rate filings and tariffs (e.g., A.R.S. §§ 40-248, 40-250,40-361, 40-365, 40-367), 

standards relating to rate discrimination and preferences (e-g., A.R.S. §§ 40-334, 40-374), 

requirements for Commission approval for financings and sale of assets (e.g., A.R.S. $9 

40-285, 40-301, et seq.), annual reports, etc. 

Certain participants also maintain that the Commission should modify existing rules, 

particularly to the affiliated interest rules (A.A.C. R14-2-801, et seq.), the resource planning 

rules (A.A.C. R14-2-701, et seq.), the depreciation and rate filing rules (A.A.C. R14-2-102 

and 103), and the customer service rules for electric utilities (A.A.C. R14-2-201, et seq.). 

Staff and consumers maintain that the Commission may exercise its ratemaking 

powers and streamline procedures to facilitate competitive pricing. This includes 



streamlining procedures for utilities to comply with statutes governing public service 

corporations. 

COMMENT 

None. 

PART 2 

RATES AND RATE MAKING 

2.1 Cost  Allocation and Separation Issues. 

ANALYSIS 

In the interest of leveling the playing field between non-regulated utility activities and 

small businesses, some participants suggested that the rules should (1) preclude utilities 

from cross-subsidizing their unregulated activities with funds received from ratepayers 

under Commission authorized rates; (2) establish accounting procedures and standards 

to prevent cross-subsidization by requiring the utilities to assign direct and indirect costs 

to the unregulated activities; and (3) require the unregulated activities to pay fair market 

value for the use of utility personnel, services, and equipment and to pay royalties for any 

intangible benefit gained through affiliation with the utility. 

Some participants maintain that the existence of cross-subsidization would suggest 

that regulated rates are too high. The Commission could address cross-subsidization 

through orders to show cause. The consensus of the group is that the Commission has 

sufficient power to deal with cross-subsidization through rate making orders. These 

participants did not see a need to change the Rules at this time. 

COMMENT 

None. 
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2.2 Confidentiality. 

ANALYSIS 

A participant suggests that A.R.S. § 38-431.02, Notice of meetings, be amended to 

provide that documents and other information related to a public body's discussions or 

consultations on negotiations, bids, or proposals for power and energy transactions, for 

the purchase or sale of fuel, or for the construction, ownership, or operation of generation 

or transmission facilities would not be public records, except that any contracts executed 

by the public body would be public records unless otherwise exempted by law 

The commenter also suggests amending A.R.S. § 40-204 to provide that information 

related to negotiations, bids, or proposals for power and energy transactions, for the 

purchase or sale of fuel, or for the construction, ownership, or operation of generation or 

transmission facilities would not be open to public inspection, unless ordered by the 

Commission for good cause shown. 

The Working Group generally agreed that confidentiality procedures will have to be 

scrutinized at some time. The Working Group sharply disagreed over whether such a 

review should take place before or after competition commences. 

COMMENT 

The working group did not reach a consensus regarding what information 
should be confidential, although the group agreed that some confidentiality 
should be given to information that the Commission requires to be filed for 
regulatory purposes. In that regard, the Commission may provide by rule that 
commercially sensitivelproprietary information would be kept confidential 
unless, upon notice to the utility that would be affected by disclosure, 
extraordinary circumstances justify disclosure. 



PART 3 

STRANDED COST RECOVERY 

3.1 The legal procedures (hearing andlor utility filings) necessary to determine 
Affected Utilities stranded costs; legal procedures necessary to vary the 
annual level of stranded cost recovery, change the total amount of stranded 
cost recovery or change the mechanism by which stranded costs are 
recovered. 

ANALYSIS 

If a utility claims stranded cost recovery in conjunction with a rate case, the issue 

would be subject to the same general filing and/or hearing requirements attending other 

claimed costs. Similarly, the legal procedures associated with changes to total amounts of 

stranded costs, annual levels of recovery or mechanisms by which stranded costs are 

recovered may be subject to the same limitations as recovery of other costs in a rate case. 

If the Commission establishes a stranded cost recovery mechanism, subsequent changes 

to the recovery balance or other details of the plan may be resolved in an abbreviated 

proceeding similar to fuel or other adjustment clause mechanisms. See, e.g., Scafes v. 

ACC, 118 Ariz. 531, 578 P.2d 612, appeal after remand, 124 Ariz. 73, 601 P.2d 1357 

(1978). See also, A.A.C. R 14-2-1607(L). 

The elements of proof for stranded cost recovery under the Rules would be 

generally as follows: 

A. Prove the value of jurisdictional asset or obligation which was: 

1. prudent, 



ii. acquired or entered into' prior to adoption of the Rules under the 
traditional regulation of Affected Utilities. 

B. Prove that the market value of the asset or obligation 

I. decreased. 

ii. as a direct consequence of competition. 

C .  Prove that the utility mitigated the stranded cost by every reasonable 
measure related to the provision of regulated electric sewice which was 

I. feasible, and 

11. cost-effective. 

The burden of proof with respect to "prudence" may, in many cases, already have 

been addressed in prior Commission proceedings. Moreover, many of the costs that would 

fit within the stranded cost category for Affected Utilities have been (a) explicitly approved 

by the Commission, in some cases after expensive prudence reviews8, (b) subject to 

review and not challenged by parties in previous rate cases, or (c) required by federal law 

or Commission order. Most Working Group participants agreed it would be unnecessary 

and unduly expensive and time-consuming to require a utility to "re-litigate" issues 

previously reviewed and/or resolved by the Commission. In addition to the presumption 

I 
of prudence, the Commission may employ traditional principles of res judicata, stare 

decisis, and regulatory estoppel to prevent unwarranted re-litigation of previously decided 

matters. The Working Group's consensus is that the Commission may review prior 

I 7 "Acquiredn includes duties existing under law as of the date the Rules 
were adopted. 

I 8 One participant noted, as an example, that the prudence review of the 
planning and construction of the Palo Verde Nuclear Generating Station cost 

I approximately $40 million. The result of that review was reflected in a rate settlement 
agreement approved by the Commission in Decision No. 57649 (December 6, 1991). 



prudence aetermlnatlons that were materially Influenced by extraordinary circumstances. 

such as fraud or concealment. 

The Commission's regulations provide that "all investments shall be presumed to 

have been prudently made, and such presumptions may be set aside only by clear and 

convincing evidence that such investments were imprudent, when viewed in the light of all 

relevant conditions known or which in the exercise of reasonable judgment should have 

been known. at the time such investments were made." See A.A.C. R14-2-103(A)(3)(1). 

Certain Affected Utilities believe the standard for utility "mitigationn measures in the 

Rules is unlawful, unreasonable, and overly vague. The utilities maintain that the Rules 

may be interpreted as allowing the Commission to require utilities to expend potentially 

unlimited amounts of private capital and other resources to pursue illdefined business 

ventures outside ACC jurisdiction. Other participants comment that Affected Utilities should 

be required to use any revenues that are generated by or from the use of personnel, 

assets or the credit of the utility to mitigate stranded costs. These participants maintain that 

ratepayers should receive the benefit of revenues generated by the regulatory assets, 

personnel or credit of the utility. 

The consensus of the Working Group is that the Commission may inquire as to the 

efforts that utilities have undertaken to reasonably mitigate stranded costs through cost 

reductions, efficiency improvements, market expansion and/or the development of new 

products and services related to the provision of traditional utility service. Staff suggests 

that the Commission may clarify the level of mitigation that is 'reasonablen by borrowing 

mitigation concepts from another body of law, like commercial lease law or public 

condemnation law. 



COMMENT 

A. The Commission may accept prior prudence determinations as binding 
for stranded cost proceedings absent extraordinary circumstances, 
such as fraud or concealment. 

B. Although some participants believe no change to the stranded cost 
recovery provisions is required, most participants agree that the 
Commission should clarify the mitigation standard in the Rules to 
define "reasonable" mitigation efforts that reiate to the provision of 
regulated utility service. 

3.2 The legal standards relevant to stranded cost recovery mechanisms. 

ANALYSIS 

A.A.C. R14-2-1607(J) provides that stranded costs may only be recovered from 

"customer purchases made in the competitive market." Participants disagreed whether 

this provision means that stranded costs can only be recovered in the price for competitive 

services. These arguments maintain that such a construction is inconsistent with A.A.C. 

R14-2-1607(H). They maintain that "stranded costs" are, by definition, are costs that can 

not be recovered in the competitive generation market. Participants disagree whether 

A.A.C. R14-2-1607(J) conflicts with A.A.C. R14-2-1607(H). 

The Working Group's consensus, with the exception of Consumers (who maintain 

that the Rules are sufficient to determine stranded costs), is that the Commission should 

more precisely define stranded cost recovery mechanisms. The Rules should be amended 

to the extent the first sentence in R14-2-1607(J) may be read as limiting the classes of 

customers or services that the Commission may designate for stranded cost recovery 

COMMENT 

See the discussion above. 



3.3 The legal standards governing stranded cost recovery mechanisms (e.g., 
non-by passabie CTC or exit fee). 

ANALYSIS 

The Rules provide that customers who are not eligible to receive competitive 

generation services do not, by definition, create "stranded costs" and therefore will not pay 

a stranded cost fee. Further, the Rules do not allow stranded cost recovery from purchases 

in non-competitive or monopolistic markets. These restrictions may require stranded costs 

to be recovered through an exit fee or some other non-usage-sensitive mechanism. The 

preferred mechanism for stranded cost recovery is outside the scope of the Working 

Group's review. Depending upon the Commission's interpretation of R14-2-1607(J), certain 

mechanisms may require amendment or waiver of the Rules 

COMMENT 

See the discussion in Section 3.2 above. 

3.4 The ACC's powers to "true-up" any initial stranded cost estimates to eliminate 
possible overlunder recovery of stranded cost amounts. 

ANALYSIS 

The consensus of the Working Group is that the ACC is not legally required to "true- 

up" any reasonable initial stranded cost estimates any more than it is legally required to 

true-up reasonable estimates of other costs used in setting rates. However, the 

Commission may "true-up" stranded costs. 

COMMENT 

None. 



3.5 Legal standards for "securitizing" or using public funding mechanisms for the 
recovery of stranded costs. 

ANALYSIS 

The participants did not study the legal issues associated with "securitizing" or public 

funding mechanisms for the recovery of stranded costs. 

COMMENT 

None. 

3.6 Whether Arizona recognizes a "regulatory compact" as a binding contract that 
affects the recovery of stranded costs or limits the ACC's power to amend 
regulations affecting public service corporations. 

ANALYSIS 

This issue engendered considerable disagreement among the Working Group 

participants. The arguments regarding a "regulatory compact" are discussed in Part 1 .l. 

COMMENT 

None. 

3.7 Whether the ACC has awarded stranded cost recovery for 
telecommunications providers or for gas LDC's in Arizona. 

ANALYSIS 

The Commission traditionally prescribes rates to avoid stranded costs for any public 

service corporation, through rates charged to the utility's remaining customers (telephone) 

or recoupment of lost sales margins in rates (gas) or by a combination of both. With 

respect to gas LDCs, FERC Order No. 888-A. issued March 3, 1997 (starting at page 488, 

et seq.), and the Commission's 1990 Decision No. 50575 contain stranded cost recovery 

principles. FERC did not require a showing of prudence or mitigation and the ACC's 

decision did not interfere with this pattern. 



COMMENT 

None. 

PART 4 

ACC POWERSIPROCEDURES 

4.1 Stranded Cost  Proceedings. 

See the analysis in Part 3.1. 

The nature of a stranded cost proceeding will depend, in part, on (1) the 

methodology for determining the amount of recoverable stranded costs; (2) who will pay 

the stranded cost; and (3) the recovery mechanism (i.e., a surcharge on all ratepayers to 

be paid into a common fund, a meter charge, a rate surcharge, etc.). 

Also, the Working Group's consensus is the Commission may implement automatic 

adjustment clauses in appropriate contexts to allow stranded costs to be adjusted based 

upon changed circumstances. Adjustment clauses have been approved in other contexts 

in the past and would obviate the need for utilities to make supplemental applications to 

the Commission to recoup their stranded costs. See, e.g., Scates v. ACC, 11 8 Ariz. 531, 

578 P.2d 61 2, appeal after remand, 124 Ariz. 73,601 P.2d 1357 (App. 1978). 

COMMENT 

None. See comment to Part 3.1. 

4.2 Affiliated Interest Rules. 

The Commission's rules relating to public utility holding companies and "affiliated 

interests" (See A.A.C. R14-2-801 through R14-2-806), apply to Class A investor-owned 

utilities under the jurisdiction of the Commission. A.A.C. R14-2-802(A). Although most 

utilities entering the competitive market will likely meet the definition of a "Class A investor- 
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owned" utility, some entities seeking to enter the competitive market in Arizona may not be 

Class A utilities. The Commission may revise the Rules to address the issues relating to 

the affiliated interests of companies not failing within the scope of the Commission's 

existing affiliated interest rules. The Commission's regulatory powers may be limited for 

entities that are not public service corporations. 

COMMENT 

None. 

4.3 Non-PSC's. 

The Commission may regulate only a "public service corporation" ("PSC") as 

defined in article 15, § 2 of the Arizona Constitution. The same provision expressly 

excludes municipal entities from the Commission's jurisdiction. Some participants maintain 

that intergovernmental agreements may be used to coordinate, but not regulate, 

competitive pricing for non-public service corporations. Certain participants maintain that 

the agreements may not allow the Commission to assert regulatory powers over such 

entities. 

Alternatively, other participants maintain that existing rules, statutes and the 

Constitution must be amended to bring non-public service corporations, namely municipal 

corporations, under the jurisdiction of the Commission, or some other independent agency. 

For-profit subsidiaries of non-PSCs may be subject to the Commission's jurisdiction. 

Some question exists whether the Commission may, in such instances, use its affiliated 

interest rules to regulate the for-profit affiliate's transactions with the non-PSC. The 

Commission regulates affiliated interest transactions of PSCs in A.A.C. R14-2-801 through 

-806. The Commission's power to regulate affiliate transactions of a non-public service 



corporation may be found in article 15, § 3 of the Arizona Consritution. which provides that 

the Commission may require a public service corporation to report information about, and 

obtain permission for transactions with, its parent. subsidiary, and other affiliated 

corporations. See Arizona Corp. Comm'n v. State, 171 Ariz. 286, 830 P.2d 807 (1 992). 

COMMENT 

None. 

4.3.1 Antitrust Principles. 

Non-PSCs and PSCs will be subject to the traditional oversight of the 

Federal Trade Commission ("FTCn) and other federal and state agencies in the area of 

anti-competitive actions. The FTC is a law enforcement agency with statutory authority 

over a variety of industries, including the electric power industry. The FTC enforces the 

FTC Act (15 U.S.C. §§ 41-58) and the Clayton Act (15 U.S.C. §§ 12-27) which prohibit, 

among other things, "unfair methods of competition," "unfair or deceptive acts or practices," 

and mergers or acquisitions that may "substantially lessen competition or tend to create 

a monopoly." 

In some instances the federal antitrust law's definition of "person" or "parties" 

embrace cities and municipalities, so that they will be subject to antitrust enforcement 

actions. 17 McQuillin Municipal Corporations (3rd Ed. 1990) 534, citing Lafayette v. 

Louisiana Power & Light Co., 431 U.S. 963, 98 S. Ct. 1123. Generally, whether actions 

of a municipality violate the antitrust laws is a question of the extent to which the actions 

taken are authorized or directed by the state pursuant to state policy. Id. Thus, the 

Commission and the Courts may have jurisdiction over anti-competitive behavior affecting 



PSCs. depending upon the activities undertaken and the nature of the entity which is the 

perpetrator of the anti-competitive behavior. 

COMMENT 

None. 

4.3.2 In-State Reciprocity. 

The Rules address in-state reciprocity between non-PSCs and PSCs for 

purposes of competition. A.A.C. 5 14-2-1611. Further, A.R.S. 5s 11-951 through 954 

authorize the Commission and municipal subdivisions of this State to enter into 

intergovernmental agreements ("IGAs") to jointly exercise any powers common to the 

contracting powers. A.R.S. § 11-952(A). Some interested parties maintain that such IGAs 

could be used to facilitate competition between PSCs and non-PSCs by controlling some 

of the practices of the non-PSCs through contractual rather than regulatory means. 

Some participants maintain that IGAs may not be used to limit the exercise 

of an entity's regulatory power. Some participants believe that lGAs could permit 

municipalities, or other "public agenciesw as defined in A.R.S. § 11-951 to enter into 

agreements with the Commission so that the separate governmental agencies would agree 

to exercise their individual powers in a parallel and consistent manner. However, none of 

the participants addressed whether an Affected Utility, electric service provider, customer 

or other person may enforce such an agreement. The proposed form of such an IGA was 

not available for comment. 

A.A.C. R14-2-1611 (E) provides as follows: 

If an electric utility making a filing under R14-2-1611(D) is an 
Arizona political subdivision or municipal corporation, then the 
existing service territory of such electric utility shall be deemed 



open to compet~tion if the political subdivision or municipality has 
entered into an intergovernmental agreement with the Commission 
that establishes nondiscriminatory terms and conditions for 
Distribution Services and other Unbundled Services, provides a 
procedure for complaints arising therefrom, and provides for 
reciprocity with Affected Utilities. 

An IGA would generally address the respective operations of the 

Commission and the political subdivision or municipality, so that their efforts to establish 

competition in electric generation are coordinated. An IGA would be based on the general 

authority of A.R.S. § 11-952, and deal with the joint exercise of the parties or their 

respective authorities to regulate electric operations within their respective jurisdictions. 

Specifically, A.R.S. 9 11-952(A) provides: 

If authorized by their legislative or other governing bodies, two or 
more public agencies by direct contract or agreement may contract 
for services or jointly exercise any powers common the contracting 
parties and may enter into agreements with one another for joint or 
cooperative action . . . . 

Staff maintains that an IGA between two governmental entities to agree 

to jointly exercise their respective authorities is authorized by A.R.S. §§ 11-951 through 

11-954. An IGA will not be used to limit the exercise of an entity's regulatory power in the 

public interest The IGA may "confirm that separate governmental entities will exercise 

their powers in a parallel and consistent manner." Some participants cite, as an example, 

the IGA entered into by the Commission with the Federal Power Commission that was 

approved by the Arizona Supreme Court in Garvey v. Trew, 64 Ariz. 342, 170 P.2d 845 

Staff maintains that the general provisions of an IGA "will consist of the 

powers of the respective state political subdivisions and will explain how the political 

I:UOAN\WPGOUINDWWRKGRUPl .RP3 28 



subdiv~s~ons wiil coordinate the exercise of their respective political powers." One party 

agrees w~th the general scope of the agreement as descr~bed by the Commission. Another 

believes that the IGA should address whether there is "equal protection of the law for PSCs 

and non-PSCs." 

Another participant points out that an IGA will not create an independent 

regulatory entity with jurisdiction to assure fair and equitable treatment of PSC's and 

consumers' purchases in municipal corporations' territories. 

Other participants maintain that the IGA statutes only permit public 

agencies to exercise jointly held powers. Therefore, so the argument goes, the 

Commission may only enter into lGAs with entities which have the same type of regulatory 

powers as the Commission. This group of interested parties take the position that non- 

PSCs do not have "joint power and authority" with the Commission; thus, no lGAs may be 

entered into with such governmental non-PSCs. There appears to be no dispositive case 

law in Arizona on the issue, although Gawey v. Trew, 64 Ariz. 342, 170 P.2d 845 (1 946) 

and Op. Atty. Gen 184-135 shed some limited light on both sides of the issue. These 

participants also maintain that the IGA may not be used to give the Commission power 

over municipal corporations since it is specifically denied such power under article XV, 

section 2 of the Arizona Constitution. 

Some participants claim that the Commission has used lGAs in the past 

when it agreed with the public utility commissions on some Indian reservations that the 

Commission should set the rates for telephone service on the reservation, even though the 

utility commission on the reservation had power to do so. In short, as with many of the 

issues facing the Commission, there is no bright-line answer to the issue of how to deal 



with the in-state reciproc~ty issues, but the lGAs may be a viable mechanism to facilitate 

recrprocity, at least in part. 

COMMENT 

None. 

4.4 Resource Planning Issues. 

The Commission provides for resource planning and oversight. See A.C.C. R14-2- 

701, et seq. The need for full, formal generation resource planning will likely decrease 

once competition is implemented and fully underway. As with any competitive market, 

supply and demand factors may provide optimum market efficiency, and an equilibrium will 

be reached at some point in the future. 

Resource planning ensures that the public is not left without adequate supply, even 

for a short period of time. Historically, construction of generation and distribution facilities 

required far-reaching resource planning. Advances in technology has progressively 

reduced lead-time, thereby permitting quicker response to changes or shifts in demand. 

Competitors want an adequate supply, as well as facilities, to meet the anticipated 

demand. Competitors want their resource planning information to be confidential. 

Resource planning is monitored by federal (such as FERC) and state (such as the 

I Commission) authorities. As competition commences, the Commission may consider 

I additional rulemaking to deal with confidentiality concerns or to protect Arizona's public 

from periodic shortages. Oversight may be provided by an independent system operator 

as well as consumer organizations. 

COMMENT 

None. 



PART 5 

NON-PSC'S 

5.1 Municipal Corporations, Non-PSCs witti Federal Interests. 

ANALYSiS 

\i,lithin Arizona. many different kinds oi  "ncn-PSCs" ocerate i s  e!ecrric uriiities. 

-. 
I n e s e  inc!uce ~nunicipal utilities (owned/opersi;c! by a city or tcwn), s!ectrical discricis, 

iriigation districts. agricultural improvement districts and power districts. General gcverning 

authority for t h e  municipalities and the districts is found in Artic!e 13 of the Arizona 

Constiiuticn, A.R.S. Title 48 (districts) and AA.SS. Tile 9 (municipalities). Tribal utilities a re  

non-PSCs thst are not generally regarded a s  municipal corporations. Some non-PSCs 

provide eiectric service within a defined and exclusive s e r v i c ~  ieritory; others provide 

electric service within the service territories of existing PSCs and other non-PSCs. 

A variety of federal interests affect PSCs and non-PSCs. For example, cooperatives' 

(PSCs) and municipal corporations' (non-PSCs) cantract for federal preference power; the 

federal government has a considerable interest in Tribal activities; federal proprietary 

interests exist for faciiities used by certain districts under federal rec!amation law; and the 

federal government guarantees. funds or otherwise authorizes financing obligations of 

certain PSCs,  cooperatives and municipal corporations. 

Two parties commented that federal interests might complicate Commission 

jurisdictional issues and should be researched. Tine ACC Staff believes a federal interest 

in a non-PSC does  not preclude the non-PSCJs abiliv to offsr a competitive generation 

supply. 



COMMENT 

5.2 Rela t ions  Between Non-PSC's and PSC's .  

ANALYSIS 

Scne carticipants maintain that the  new Ruies aiiow born non-?SCs and F S C s  to 

provide csmpeiitive generation (but not distributicn) s e n ~ i c s  to cus:omers within 2ach 

other's se-ice tenitones, subject to certain cor;diiions. O n e  commenter believes the Rules 

do  not ailow such competition. In the czntext of non-PSC, cmtain statutes were  identified 

by parties a s  potentially restricting the authority of P S C s  and non-PSCs to compete  with 

s a c h  other.  No participant identified any Arizona law that would preclude non-PSCs from 

providing access  to their distribution sys tems and  s e w i c  a rea  customers. (One  

commenter  cited A.R.S. 3 9-516 a s  preventing the  Commission from granting CC&Ns over 

a rnuniciptlity's service area under czrtain circumstances.) Another participant maintained 

that t h e  Commission can authorize PSCs to provide competitive generation to customers 

in non-PSC territories. Four parties pointed out  that Arizona law d o e s  not require non- 

P S C s  to provide access to their distribution facilities. 

T h r e e  parties raised issues relating to the  impact of Title 9 on the  ability of the  

Commission to authorize competition among P S C s  and non-PSCs. O n e  of t h e s e  parties 

asser ts  that  A.R.S. 5 9-516 prohibits the Commission from authorizing a PSC to compete  

with 'municipal  corporation^.^ However, by its express terms, A.R.S. 5 9-516 is applicable 

only to cfies and towns, not the iull panoply of municipal corporctions o r  other non-PSCs. 

A second  cammenter believes Title 9 gives cities and  ~ O W ~ S  i h e  exc!usive right to provide 

electricity within their boundaries. Severs1 commenting parties believe A.R.S. 3 9-516 



. . .  mccses a ;cncemnaricn ~equ i r smenr  gn i:ries a n d  fcwns in c r c s r  for i e m  :o compere  

!,viri; P S C 3  Ccmmission SiaW C,e!ieves this siaiure d o e s  nci iequire such concemnzrion i c  

.. . 
cCer "czmceri i ive generat icn supply." 

C re ;sry iceniified A.3.S. 68-1 5 1 5 a n d  'simiiar s ;~ iu re s"  as possibly heving i f i  

i n  ti-ccm c er!tive e?ec: a n  csriain special taxing districts (non-?SCs) if improped!~ c ~ n s t r u e d  

a s  resii-ic:irc expansion of a n  existing district, rarher than limiting creation a i  new districts. 

A. R . S .  43-7 75; aiso may  limit an  e!ectric district to se!ling only surpius energy outside 

its servicz- z r e a .  

-- . 
I i!e 40 (reiating to P S C s  generally). Title 10 (relating to P S C  cooperatives) a n d  

i ranchisinc s i a tu t e s  w e r e  raised by various parries as limitations a n  the genewi ability of 

P S C s  to c z n c e t e  with e a c h  other, as well as with non-PSCs. The impact of these s ta tu tes  

is m o r e  fclly a d d r e s s e d  in Section 12 of this report. 

COMMENT 

N c n e .  

PART 6 

FERC ISSUES 

6.1 ACC's Exclusive Jurisdiction. 

6.1 .I in view of FERC Orders 888, 888-A, 889,889-A, FERC decisions, case  
law, the U.S. Constitution and the various Federal acts, what 
exclusive (or concurrent) jurisdiction may the ACC exercise in the 
context of competitive electric energy services, whether in wholesale 
andlor retail transactions considering the interstate nature of the 
transmission lines? 



ANALYSIS 

FE3C's jurisiidion is limited by iis snaciinc :zw a r c  c l y  ir;c:ubcs z ~ c l i c  uiiiiiiss. 

It nas incirzc: jurisdicrion over Lransinitting utiiiiiis i k i ~ ~ c h  csnpiainrs which -i.ay be 

brcucnr jursuant to 521 1 of& iedewi Power Ac:. It has 70 jurisdic~ion ever xunic:cais. 

FMA's cr RUS borrowers who were brought inro apen access cnly throuci; i-tciprocii'j 

C 3 f l C S D i S .  

-. I ne Energy Policy Act of 1992 forbids FERC from ordering "rstaii whee!ing" or direct 

access to power supply by retaii customers, leavino such orders io :he states' discretion. 

See 16 U.S.C. 5 824k(h). FERC has affirmed that it is a stats decision to permit or require 

retail wnee!ing and has left it to state regdatory authorities to desl with any stranded casts 

or stranded benefits occasioned by retail wheeling on facilities or s e rv i c~s  used in local 

distribution. (62 FR 12274,12408). Further, in 888-A FERC darified that "states have the 

authority to determine the retail marketing areas of the e!ectric utilities within their 

respective jurisdictions" along with the authoriry to determine the end use r  services those 

utilities provide. (62 FR 12274, 12279). 

Additionally, exc!usive jurisdiction has been resewed to the states (and therefore 

the ACC) over the following matters: the  provision and pricing of retail sales of electric 

energy (as opposed to unbundled transmission) and the siting of transmission and 

distribution lines. While states retain jurisdiction over local distribution lines, FERC claims 

to be the final arbiter of their definition (see discussion in S8.S below). 

FERC and state commissions each have jurisdiction over separate aspects of a 

retail wheeling transaction: FERC has jurisdiction over rates, terms and conditions of 

unbundled retail transmission in interstate cornmerc by public utilities wnile state 



fi - ~ u m m i s s i c n s  h ~ v e  juris$ic:icn cver local C~S~TICL::CT. itciiities. t h e  rares icr a i r i i c ~ s  using 

:hose  fac:iiiies :o m a k i  a re:zii sale. and ihe S ~ F / ! C Z  if o i i v e n n g  $!ex-c e z e r s y  to end 

u s e r s  (62 3 : 227A. 7 2279.7 2372) even if ~ h e r z  a r e  no identiiable iocal disiriburion 

fsciiiiies. Thus. In ail cases ,  syses have the r n e t r s  ro ensiirs k a r  c u s n m e r s  c o  not avoid 

iheir iespcnsibiiiry for stranded costs or benefiis. 

Nevertheiess. FERC h a s  funher indicated in 888-,A (and the Federal Power Act 

supports  such interpretation) that FERC and a s~z ic  have cancurrent junsdic:ion to order  

s tranded cost recovery when retail customers obtain retaii whee!ing in in tes ta te  c smmerce  

from public utiiities in order to reach a difierent generation supplier. 

If the stzte  regulatory authority is not authorized to order stranded cost  recavery for 

direct retail accEss, FERC may permit a utility to s e e k  a customer-specific surcharge to b e  

a d d e d  to an unbundled transmission rate. (Order 888,  FERC Stats. & Regs. a t  31,824-26; 

and  18 C.F.R. 35.25). FERC will not interfere if the  s ta te  agency h a s  such authority and  

h a s ,  in fact, addressed such costs ,  regardless of wnether  i t  h a s  allowed full, partial o r  no 

recovery. 

FERC will be  the  primary forum for recovery of stranded costs  caused  by 'retail- 

turned-wholesale" customers, such as the creation of a municipal utiiity system to purchase  

wholesale power on behalf of retail customers who were  formerfy bundled customers of the  

historical utiiity power supplier (e.g., by annexing retail customers of anorher service 

territory). 18 C.F.R. 35.26. FERC will not intercede in every instance of municipalization, 

but  only in cases where the  new wholesale entity u s s e  FFERC-mandated tnnsmiss ion 

access to obtain a new power supply on behalf of reizil customers that were  formerly 

supplied power by the utility. 



iciiicnaily. FERC in 288-A c e z z s  iiansmlssicn iine sitins as  a siaie-exc:usi\~e 

, . 
--7 7ir;c:icn 3rd wiil nor interfere in a stzie's d e ~ : s i ~ n  2nd jurisdic:;cn cvi: ILCZ issues. ~ E X C  

wiil ncr e.ic:ozch on ihe following areas: siate suthoriry over lcctl seriice issues icciucinc 

re!i&iiity cci oc t l  ssnic ,~;  administration of intezwt~d-~esourcs c~arnirg and uiiiiD/ buy-S~CE 

and decand-side decisions, including DSM: authct-iv over utility ,zorera3on and i z s o u r c  - 
pcCciics: generation siting; and suthonv to impose non-by ~ a s s z c i e  cistributicn or wrail 

stranded C O S ~  charges along with charges for social or environmenral qrcsrarns. (Order 588 

and 18 C.F.R. 35.27) 

COMMENT 

None. 

6.2 FERC's Exclusive Jurisdiction. 

6.2.1 In view of Rules 888,888-A, 889,889-A FERC decisions, case law, the 
U.S. Constitution and the various Federal acts, what exclusive (or 
concurrent) jurisdiction may FERC exercise in the context of 
competitive electric energy services, whether in wholesale andlor 
retail transactions within Arizona considering the interstate nature of 
the transmission lines? 

ANALYSIS 

FERC appears to have staked out exclusive jurisdiction in unbundled state retail 

transactions and requires utilities to implement any state retail access experiments under 

the Order 888 pro forma wholesale tariffs. Where specific provisions arz inapplicable for 

service to unbundled retail costomers, e.g, filing of individuzl s e rv i c  agreements and 

requirements for customer deposits, public utilities must seek a waiver of those tariff 

provisions. (New England Power Company, et al., 75 F.E.R.C. P5-t ,OG8 (19C6). 



--- - - - P --ice+- ' : i m p  7 . 9  , -. ,i !c,-u.~a mraii Iransmission tar16s 4ieC: Jy 3zci izc  Zene~z l  'E~c:~Ic ; ;-cc ) 

2nd :/\/as;ingron 'Narer Pgwer {"'NPP") to imciemenr :eraii .zcmee:iiicn experimenrs in 

\!lashin~:cn. Idaho and Oregon. WFP's tariffs ?id been Z C C ~ C V E ~  by h e  'A/zshingron 2nd 

Idaho 3---- L ~ L Z  rsgulatory commissians and ?GE's were sukni tec to Oreson's. i?owe\~er, 

-77 FERC ricted :ha1 no state authority had rec;ues;ed tcnC acprcvai a i  any of :he seoaraie 

retaii iariEs cr variations from the 888 pro forrna %riff (to accsnmodate any special nesds 

of a state rstaii access program) and so rejeced the tat-iffs lwiihout prejudice. FERC left 

the door ocen to the state commissions for such requesn. instructing that the separate 

retail tariff or variations from the pro forma tariff sought should stiil be consistent with 

FERCJs open access and comparability principles. 

WFO argued that the retail experiments did not constiiute unbundling within the 

meaning of Order 888, becausa WPP had simply removed &e onergy component from its 

current bundled retail tariff and inc!uded non prcductjon ccsts for transmission, distribution 

and general expenses. FERC disagreed and found instead that the tariff inc!uded the 

"separation of products that we have determined creates unbundled retail transmission of 

power that is within our exclusive jurisdiction." Citing Order 888, FERC noted. 'When a 

retail transaction is broken into two products that are sold separately,...we believe the 

jurisdictional lines change ..... When a bundled retail szle is unbundled and becomes 

separate transmission and power sales transactions, the rzsuiticg transmission transaction 

fails within the Federal sphere of influence." Tne Washingon Water Power Compsny, 

Docket No. ER97-960-000 (Issued Feb. 25, 1097); 78 F.E.R.C. P61,178; 1997 FERC 

LEXIS 306. 



. - -  - 
n -is jrcccse- ;~:21i :Zriii. -SE had z se i  :he pro icr-2 :arif? addirc s;;Ercea zzs; 

r e cz~ve~ j  znarces, s i ~ / i c ~  agriemenrs and iccai cisiriburion crctiisions io i. Neiie';he!ess. 

ii was wjsc:ed sinca the  Or -~cn  Cammission had not mado 2 s;ecific rSqEsSi :hai ?GE 

. ..- 
b e  ailcwei such variance from ~ h e  open accrss canpl ianc  :arm. 

c-- , cnC uses PGE to explain ihat acsent FERC s;grcval of a s?ecii?c i t ~ i e  

canrnissicn re~ues t .  t h e  open Eiccess tariff must be used for ail unbundled wiaii 

transmission, inc!uding piioi or experimental prcgrarns. In such prosrams, state 

commissions may ''determine the  rates jurisdicfional to them by ostabiishinc a bundled 

deiivery p n c ~  (including stranded costs) and then subtracting the  utility's open access tariff 

rates for transmission and ancillary servic3s." Foriiand General Electric Compsny, Docket 

No. ER97-1112-000 (issued Fvlarch 3. 1997); 78 F.E.R.C. P51,219; 1997 , ==IIC ,. LEXlS 

579. 

FERC casts ubuy-selin transactions in a similar jurisdicticnal model. Whers "an end 

user arranses for the purchase of generation t om a third pafif supplier and a public utiliiy 

transmits that energy in interstate commerce and resells it a s  part of a 'nominal' bundled 

retail sale to the end user." FERC says the retail sale is actually the functional equivalent 

of two unbundled sales (one transmission. and the other the sale of power) and that FERC 

has exclusive jurisdiction over the transmission component. FERC has acknowledged that 

in s u c h  a transaction there would also b e  an element of local distribution which would be 

subject to local jurisdiction. (Fed. Reg. Vol. 61, No. 92, p. 21,620). 

FERC will also assert exclusive jurisdiction in a holding company or other mupa- LI state 

situation where a state regulaiov agency decision, 2.g. on stranded cost recovev, could 



In short. FE2C claims that 'msrters c i  inrers~ate c s n m e r c s .  inciucicc :-e vss; 

. . iniegrarec e!edric system that sucply the nzticn's industrizi. csmmerc:ai acc ~esiceni ia l  

-,. cusmrners ars the responsibility of [he Federal governmenr." (Siarernenr bv  =:~zace?h A. 

klcler. Char. FERC. before the Enersy and Narurzl Rssourcss  Committee. Unirec Sta tes  

S e n a t e ,  March 30.1097.) A s  made clear by FEXC Orders 888 and 888-A. 889 SEC 889-A. 

this inciudes all transmission transactions, coordination ser r ices  and agreements, 

independent  system operators, regional power pools, and power exchanges. 

COMMENT 

None. 

6.3 FERC Approvals. 

6.3.1 What actions taken in Arizona or involving Arizona public utilities to 
move to retail competition in the electric industry (including any 
formation of an ISO) will require FERC approvals and what criteria 
wiil FERC apply? 

ANALYSIS 

T h e  majority of the current rules will not require FERC approval. A c- "rnmenter 

indicated that FERC cooperation would only be  needed in de!ineation of transmission and 

distribution lines and perhaps for stranded costs imposition. Hov~ever, FERC's very r e c n t  

decisions in PGEand WP, a s  discussed in 58.2.7 above, provide that the ACC and public 

utilities must. in confomlance wiih those decisions, detail and s e e k  FERC pre-zpproval of 

all unbundled retail tariffs that deviate in any way from t h e  Order 888 open  access 

compliance tariffs filed, including those which add stranded cost  recovery charges ,  



- :~s; i -~ccacr  znarces.  i3FJlCS agreemenrs. ?Ti. -2~"sr :he 1CC a r c  zuolic 3i:ili:e. 1LiSi 

z r a o o s e  12ek accrcval ~i :he ae!inearicn 5 r:znsmlssicn a r c  zls:ricbrlcn i n i s  a s  

c i s e u s s e a  3e!cw. 

Addiiicnally. any proposal for IS0 crearicn (wnether srzre c r  ?eficnal), w i svzn r  IS3  

s r o c a d u r e s  (inc!uding transfer of operational controi of FEZC jurislictionzi fzc:iiiias). 

-7- iransinissicn pricing, a c c s s  fees. tariiis, expansicn. or eniorcernenr . ~ ~ i i l  a lso requirr  ic3C 

pre-approval. Pacific Gas and Electric Compeny, ei al., Docket Nos. EC96-19-000 a n d  

ER96-1663-000 (Issued November 26, 1996). 

In Orders  888 and 8 8 8 4 .  FERC has  issued specific gu idance  for f o m a t i c n  of a n  

-. I S 0  whicn apply &v if the /SO is also a control area operator. I n e s c  FERC principles 

include: 

T h e  ISO's governance should b e  structured in a fair a n d  nondiscr imina tor /  
manner.  

2. An IS0 and its employees should h a v e  no financial interest in t h e  e c o n o m i c  
performance of any  power market participant. An IS0 should a d o p t  a n d  
enforce strict conflict of interest s tandards .  

3. An IS0 should provide open access to the  transmission s y s t e m  a n d  all 
sewices  under its controi a t  non-pancaked ra tes  pursuant  to a s ingle ,  
unbundled, grid-wide tariff that appl ies  to all elicible u s e r s  in a non- 
discriminatory manner. 

4. An IS0 should have  the primary responsibility in ensuring short-term 
reliabiiity of grid operations. Its role in this responsibiiity should b e  well- 
defined and comply with applicable s tandards  s e t  by NERC a n d  i h e  regional 
reliability council. 

5. An IS0 should have control o v e r  the  operation of interconnected 
transmission facilities within its region. 

6 .  An IS0 should identify canstraints o n  the  sys t em a n d  b e  a b l e  t o  t a k e  
operational actions to relieve t h o s e  constraints within t h e  trading rules 



- - s s : a r ~ i s n e c  sv :ne governlnc ~ C C V  These  iuies si;oula aromcre e.ilc:enr 
--- .. cswlnc. 

- 
, -:ye ! S O  should have  approprlare :ncsntives for s 5 c : e n t  manacernent  a n d  

acninistration and  should grccare  h a  se~iiczs needed fcr s u c h  
n a n a s e m e n i  and  adrninis~raticn in a n  cpen  corncetitive market. 

8. An !SO'S transmission and anciilary sewicss  pricing policies shcuid prornoie 
h e  efficient u s 2  of and investment in generarion, transmission, and  
csnsurnprion. An IS0  or a n  RTG c i  which the  ISO is a inemcer  should 
ccnduc: such  studies a s  may be n e c e s s a v  to idenriQ ooprationai problems 
o r  appropriate expansions. 

5. An IS0 should m a k e  transmission system information public!y available on  
a timely basis via a n  electronic information network consistent with t h e  
Ccmmission 's  requirements. 

10. An IS0 should develop mechanisms to coordinate with neighboring control 
arz-as . 

11.  An IS0 should establish a n  ADR process  to resolve disputes in t h e  first 
instance. 

F E R C  h a s  not issued specific guidance for non-control a r ea  operator  ISOJs. 

P re sumab ly ,  their hallmark would b e  independence  wfth r e s ~ e c t  to governance  a n d  

financial interests to  ensu re  that the  IS0 is independent  and  would not favor a n y  class of 

t ransmiss ion  users.9 

F E R C  d o e s  not require ISO's. In Rule 888-A, FERC said it d o e s  not believe it 

'appropriate  to  require pubiic utilities or power pool to establish ISOJs, preferring instead 

t o  allow t ime for functional unbundling to remedy undue  disc;inination.* 

In a n  order  on  the  proposed PJM IS0 FERC stated: The principle of 
i n d e p e n d e n c e  is t h e  bedrock upon which the IS0 must  b e  built if stakeholders a r e  to 
h a v e  conf idence  that it will function in a manne r  consistent with this Commission's pro- 
competi t ive goals." Order 888-A. FN219, citing Adsntic City Eieciric Compsny, ei a/., 
77 F.E.R.C. P61,148 (1996). 



COMMENT 

6.4 Jurisdict ional  Separa t ion  of Distr ibution-Transmission Lines. 

6.d.l The FERC h a s  i ssued criteria a n d  dec i s ions  t o  a s s i s t  in de termining 
wha t  is a distribution line a n d  w h a t  is a t r a n s m i s s i o n  line so a s  to  
a s s e r t  appropriate FERC jurisdiction o v e r  t r a n s m i s s i o n  lines. What  
a re  the  criteria, how should  they b e  applied.  a n d  w h a t  FEXC a c t i o n s  
a r e  required t o  confirm tha t  d e ~ e r m i n a t i o n ?  

The answer is unciear. FERC reczcnized in Order No. 888 that oncz retaii 

service w a s  unbundled, there wculd b e  a need to craw a distincrion between facilities used 

for transmission and those used b r  local d i s t r ibu i i~n '~  so a s  to leave s ta tes  with authority 

over  the  servica of de!ivering e!ectric energy to er,d users. Toward that end ,  FERC has  

adopted  a case-by-case methodology in delineating between "transmission" and 

"distribution" facilities regulated by FERC and those  left to the  States. FERC h a s  not 

established a 'bright linen test. Guidanca wiil develop a s  FERC issues  decisions. 

Order 888 requires public utilities to consult with state  regulatory agencies 

before filing any  transmission distribution c!assifications andlor  cos t  allocations (for such 

faciiities to b e  included in rates) with FERC. If those  ciassifications and/or cost  allocations 

h a v e  s ta te  regulatory support, if the  state regulators have specifically evaluated the  seven 

indicators and any other relevant facts, and if the  state 's recommendations a r e  consistent 

with the  principles of Order 888,  the Commission wiIl defer to them. FERC h a s  said it 

hopes  to u s e  this mechanism to take advantage of state  regulatory authorities' knowledge 

a n d  expertise concerning the facilities of the  utilities they regulate. (Order 888 

Introduction/Sumrnary, Fed. Reg-  Vol. 61, No. 92, P21541). 

lo Washington Water Power Company, FN8. 
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to use in t h e  svsluation procsss: 

7 .  L?ctl tiis:riburion hciiities are nomaily in c!osa proximiry io rsiaii 
customers. 

2. Local distribution hciiiiies are primariiy radizl in charac:er, 

3. Power Rows into local dis;~buiion systems; ii rare!?, if 2ver: Rows out. 

4. When power enters a iocal distribution syslem, it is not :ecansicned 
or transported on to some other market. 

5. Power entering a local distribution system is consumed in a 
comparatively restricted gesgraphical area. 

6 .  Meters are based at the transmissionllocai distribution i n t e ~ a c  to 
measure flows into the local distribution system. 

7. Local distribution systems will be reduced voltage. 

FERC added that it would consider jurisdictional recommendations by 

states that take into account other technical f a d o n  that the state be!ieves arz appropriats 

in light of historical uses of particularfaciiities. Order 888-A rsafimed that approach and 

the tests to distinguish between state and Federal jurisdiction (Fed. Reg. Vol. 62, No. 50, 

P12.372). The order also recognized that the test does not resolve all possible issues, but 

is designed for flexibility to include unique local characteristics and usage. (Rule 888-A, 62 

Fed. Reg. 12,274, P12279). 

FERC approved such a specific state recommendation in PacZc G a s  and 

Electric Co., ei a/., Docket No. EL96-48-000 (issued October 30, 1906); 77 F.E.R.C. 

P6 1,077; 1996 FERC LENS 1975. Paciric G a s  accepted a de!ineation of certain lines of 

three major California utiiities a s  psrt of that state's electric industry restructuring. Tine 



. . , .. . uiiiiiies Teszrin :he zbiiiy io inznge :he initial cs:lrrc,iicr ES lses ci :hs iai::li!es :nance. 

sincs ir may have muitipie LISEC. 

- 
I ne 'exndng ~lses '  method aca~rnmcdarec s;zr+ -eguiaior{ sartlernenis. 

t h e  cecaiiar~iies of eich sysrern. the h~s~onc ~ C : S  i ~ ! ~ i ~ r i g  :i 110 L ~ ~ I C U S  "SiSn ~ii  52ch 

uiiiity s ~tegrared transm~ss~on system. Consequenily . ~iff i rer i  -esults were wzcnec: io r 

each uilliiy's system. 

The delineation between transmission and nisikcuiion is impc~ant, not just 

for de?ermining state or Federal jurisdiction, but also, to ensurz etch company's 

appropriate recoveq of stranded costs from retail cusroners, for allocation of 

administrative and general and operation and maintsnancs expenses, as well as  for 

development of any acczss charges (and associated cost sucpcri) for use of a utiliv's IS0 

grid faciiities. 

COMMENT 

None. 

PART 7 

FEDERAL ISSUES 

7.1 Two-County Rule. 

7.1 .I What is it, how does it affect a utility in a competitive environment, 
and what resolution is possible? 

ANALYSIS 

While one cornrnenter noted %ere is no reason to ssgresaie this particular element 

for separate consideration and treatment," others who have raised it believe it important 

to discuss because it may, like other Federal issues presented herein, be an impediment 



, . ;c a :air'/ P 3i~tic:~arion in ;he csrnperirifie tzvironmenr csnremgizrsa 2!i :he fiuier.  

--- C+r;ziri!i :=xC. in Ru ie  888 recacnized :he threat of ocen accsss recuiremenrs ia 

ccnr inc~c JS? ci  two-counry financing and provided some saiurions. 

- 
I \4*ic-Coun~ financing or "local furnishii;cl bonds provide 5nancing in the  form oiiax- 

lxemcr 2cncs far "faciiities for the local furnishinc of e!ectt-ic energy or gas" ii iilch kciiiiies 

are gar. 3 i  a system "providing sewice to the  gznerai populous not excocding the lsrger 

of $NO C S ~ ~ I ~ U O U S  counties or one city and a contiguous county." internal Revenrie Code 

gl42(a)(8). The Internal Revenue Servic. has added two additional conditions for such 

tax exempt bond status: ( I )  generally, the total amount of -.Iectriciiy generated by facilities 

connected directly to the  local grid together wiih the amount generated by that utility's 

remote generating facilities, cannot excsed in any year the total amount of eiectricity 

consumed in t h e  local service area; or (ii) actual metered flows of e!ednciiy at each 

interconnection point are at all times inbound to the local system. A utiiiry with such 

financing that ceases to meet these conditions loses the favorable interest rate on such 

financing. Tne utility's bondholders lose the tax-sxernpt status of the bonds which have 

been sold to them and must be made whole by the utility according to the terms of t h e  

bonds. 

Competitive generation may impact this financing. FERC's solution in Order 888 was 

to exempt a utiiiry from reciprocal service if providing such service would jeopardize t h e  

tax-exempt status oithe bonds. Order 888, mimeo at 376-377. The IRS also amended 

its rules to accommodate a mandatory FERC wheeling order issued under §211 of t h e  

Federal Power Act and retain the tax exempt ststus. I.R.C. §la2(f)(Z). 



-. 
I n e  C C  riiies do  ncr disturb wo c s u n r j  5nanc:nc a s  ions ss no :5 i r ig i s  a r e  msce 

. - 
wnich s p e c : v  s n  cobiigation for such a flnancsa inriei to serve ourside 3i : h ~  wc-.:sunr/ 

area .  Paflies have zrgued earlier in this Ooc!<et ihat this cculd happen if :he uiiiiiy becans 

cbligarer: io s e w e  5 C L I S I O ~ E T  outside of its  xis sting ~VO-SOUEC/ s e w i c e  terriicry ~r76er rhe 

-. 
proposed  reraii whee!ing provisions. I n e  salurion is for the  rules to ciesr!y limit i h s  

cbligation to s e w e  outside of a local furnishing utiliry's txisting semic;. a r ea .  Another  

solution is for the Commission to include in its definition of recoverable s t randed ccs i s ,  a n y  

increase  in financing c o s 3  or  the stranded cos t  of any  a s s e t s  b e c a u s e  of local furnishing 

requirements.  

In 888 4, FERC c!arified that all cos ts  associated with a loss af tax-exempt s t a t u s ,  

inciuding the  costs  ofdeieasing, redeeming and  refinancing t ax3xempt  bonds  a r e  properly 

considered costs  of providing transmission services. FERC explained that .'a cus tomer  tha t  

t akes  service,  understanding that such service will result in t he  loss of tax-exempt s t a t u s ,  

shall b e  responsible for such  costs to the extent consistent with Commission policy a n d  a 

transmission provider may  include in its tariff a provision permitting i t  to  s e e k  recovery of 

such  cos t s  ... If the  transmission customer is not willing to pay the  cos ts  associzted with t h e  

transmission providefs loss of tax-exempt s tatus ,  the  transmission provider will no t  b e  

required to provide the  requested service." (Order 888-A; 78 F.E.R.C. P51.220; 1997 

FERC LEXIS 463). 

An alternative solution is to provide local furnishing utilities with a mechanis in  to  

modify t h e  schedules  described in A.A.C. R14-2-1604(A-D) until such  time as a Federa l  

solution csn b e  found. FERC has  toid Congwss  it needs  to tind a soiution. (S ta tement  by 



-,. -7- - r:rzsce:h A. ibloier Cha~r. trxC. oefcrt rhe zcerzTi arc Niiurzi Zeources Csnrnl~~sz -, 

U n rred S tares Senare, March 30. 1 997 ) 

S c n e  csrnrnenten srare chat the  Rules sncula not b e  amended io encauraae usz 

of 3uc-csunry iinancing for  :he benefit of some. but nor i i l .  utiiities. Tnese p2rric:pants 

suggesr ihir consumers should not gay cosn oi  financing Thar have been  inc:sased d u e  

to a ccrporadon's decision to exrend its service ;erntory. 

COMMENT 

None. See the above discussion. 

7 . 2  Federal Rural Eiectriiication Act (and resulting mortgages, interlocking all- 
requirements contracts, and related issues). 

7.2.1 What is it, how does it affect a cooperative in a competitive 
environment, and what resolution is possible? 

The U.S. Congress in 1936 through ihe Rurai Electrification Act (RE Act), 

7 U.S.C. 901 et seq., and again in 1903, through the Rural Eiectrification Loan 

Restructuring Act, determined that the national intersst would be semed by support of rural 

electric service through low cast loans to rural electric cooperatives to enable them to 

provide affordable and dependable electric service in sparsely populated areas with loads, 

which although vital to a rural economy, cost more to serve. Delivering energy costs more 

in rural areas and the capital investment on a per customer basis is substantially higher. 

Including awas wi# more dens2 population (the smail towns) in such systems helps to 

spread those costs and keeps rates lower. 

The Rurai Utilities Service (RUS), an agency of the U.S.  Department of 

Agriculture, makes or guarantees and administers RE Act loans and regulates certain 

cooperative activities. Further, most cooperatives ar? member owned non-profit entities 



- \,vnlcn :sz 2 :zx e x ~ m p r i c n ,  r . r ~ o o i e c  in S tOA,c : i , l i j  f ihs : ~ i i m ~ ~  -,svenue Zcce (25 

U S .  SZi: (c;(l2)) to furrher reducs ihe h i g ~ e r  :htn n o m a  -u-sl c z s ~ s .  

i iUS requires a s  a c3ndition 70 makin5 3r guarzntes!np any c a n s  ic power 

supciy 5cr:owers (G&T cso@erarives), that ;hi2 I ~ r r c w ~ r  i n f e r  inio R U S  t i l - re tu i r tments  

whoiesa le  sower  contracts with its disiribudcn members 2nd zssipn and g l e c c e  such  

conriac:s a s  securiv for the repayment of i hcss  !cans  or  any orher loans which RL'S h a s  

- permitted to b e  secured p u n u s n t  to the RUS morigzge. I n e  RUS wnolesale power 

contract requires that the rates charged for pcwer a ~ t i  energy prcduca sumcieni w v e n u e s  

to e n a b l e  ihe power supply borrower (the GAT) to timely pay the  principal anti interest on 

all its debt.  RUS relies on the whoiesale power cantracts and its oversight of czopeiat ives 

to certify to the  Federal government that "the sccuriy for the  loan is reasonably a d e q u a t e  

a n d  t h e  loan will b e  repaid within the time agreed." 7 C.F.R. §1717.301. 

Most of these ioans are anortized over a 35 year  period (currently a period 

that  ex tends  about 20 years beyond the target da te  for full retail choice) and  m o s t  RUS 

f inanced sys tems obtain a new loan or loan guarantse  every three o r  four y e a r s  in order  

to maintain and improve szrvice quality and reliabiiiy. In Arizont, five of the  aifscted utility 

distribution cooperatives and AEPCO are bound together by a n  all-requirements wholesale 

power  contract that does  not expire until December 31, 2020. A sixth affected utility, 

Navopache Electric Cooperative, is bound until December 37, 2025 by a similar contract 

to a New Mexico G&T. 

RUS finances, a t  least in part, eiaht electric sys tems in Arizona; six aw 

affected utilities and two are tribal utility authorities. RUS f i n a n d  systems m a k c  safes to 

a b o u t  6.6 percznt of all electric consumers in Arizona. Federsl taxpayers through RUS 



-. . 
hcla mcre : h a ?  SSEZ miilion :n ours:anding c s k r  i c  a!ec:iic _i:ii::es r ;  Arizcrz. n e  -esewi 

a g e n c y  k2s  said :hat 2 sudden  loss of ~ O Z G  ficicm these  i i z n r a  iys;er;is ~ ~ c u i o  nc t  aniy 

n a v e  d i s a s ~ i o u s  efleec:s on the abiliry of the  csccerar ives  tc s e r v e  resider;rial c a n s u m e r s  

in  sparse!^ popuiared or !ess profiiible a r e a s .  ii wouic a i s i  x m p r o n i s z  3US ti;orrs io 

improve !he quality of life in rural Arizona. Lt t te r  by Blaine :2. Stockicn.  Jr.. Assistznr 

Administrater, R U S ,  September "1, 1996 to the  ACC. 

The competirive generation supply and  w s i l i t i c ~  terrninarion of exciusive 

Ceriiiicares of Convenience and  Necessib~ inherent to rhe 4CC t ~ i e s  cresres  a tension wiih 

the  federal  regulatory s c h e m e  outlined a b o v e  a n d  intruces on  t h e  ai l -wquiwments  

7, contract.  t h e  security for t he  Federal debt. a n d  ihe  morrSaSes he!d on  that  debt .  I n e  

m a n d a t e d  u s e  of RUS financed delivery facilities by non-RE Act beneficiaries is a l so  

problernaiic. Such  u s e  may cause  the cooperatives: ( I )  to lose their t a x e x e m p t  s t a tu s  

s ince  r evenues  Rowing to the cooperatives from non-members  n a y  we!l exczed  15 percent  

of a cooperat ive 's  total revenues; (ii) to h a v e  problems wiih ei ther  current o r  future 

financing under  the  RE Act: and  (iii) d u e  to  t h e  retaii ra te  c a p  under  t h e  Order ,  c r e a t e  

tension be tween the distribution cooperative a n d  its G&T, which is obliaated to i nc rease  " 

ra tes  to  t h e  distribution cooperative as load is lost to campetition. 

RUS has  recommended establ ishment  of a cus tomer  specific pricing 

mechanism: ( I )  that considers the distribution-G&T s + m d u r e  of ncn-profits; (ii) that  imputes  

a rate of return on  rate b a s e  for sales to nonmembers ;  (iii) t ha t  includes in r a t e s  cha rged  

t o  n o n m e m b e r s  any  tax liability imposed by ACC ordered retail choice"; a n d ,  (iv) t ha t  

TI 
This pricing mechanism was  specifically a d o p t e d  by FERC in Order  888 

for non-jurisdictional transmitting utilities providing open  acccss pursuant  to  reciprocibf 
o r  921 1 requests .  As well, FERC exempted s u c h  utilities from t h e  reciprcciry 



zces Ycr i v e r r  the  RUS siicsicy awsv 'rcm irs ir,:zcced 5ene5ciaries in ,l.rri=na. Ctcckrcn 

R U S  also a s k s  the Ccrnmission tc  cansiaer  ~ h r c u g n  ihe ;recess ihe  i m c a c ~  

sf ga~ ia i  s ~ r a n d e d  cosr recavery on the abiiibj cf the otiiiDj tc  repay 'SYS loan a n d  the  

resui ts  of that on  RUS abiiity to ccnrinue icw cos t  financinc in Arizcna in the  f ~ t u r e .  

Sicckicn Lera'er, p. 1 0. 

No soluticn is yet apparent to i h e  Rule's conflict with t h e  RLJS sys t em of 

interiocking all-requirements wholesaie power ccntrac:slrnot7gage s e c a r i p ~  o ther  than t h e  

schedu le  modification offered by the Rules themselves or  a total exernpdon from the  R~ i l e s .  

O n e  commenter  raised these  i s sues  and  noted that  whiie t h e  G&T could 

probably sell and  h a s  sold e x c e s s  power (at wholesale) to other entities, t he  "anti- 

competitive feature is a t  t h e  distribution level" b e c a u s e  of t h e  all-requirements contracts.  

T h e  c o m m e n t e r  a d d s  tha t  G&T financing h a s  b e e n  based  o n  those  contracts.  Another 

csmrnent  noted only that t h e s e  a r e  'levei playing fieid i ssues  reiated to competition among  

PSC ' s  a n d  non-PSC's". Tine cooperatives, however, a r e  subject  to ACC jurisdiction e v e n  

though they  a r e  not investor owned utilities. 

S o m e  participants maintain that solutions to  t he  cooperatives'  problems 

include (1) not selling power to non-members or  (2) making membership in the cooperative 

a condition of service; o r  (3) match the FERC mechanism that  is u s e d  to handle  this 

5nancing  tool. T n e s e  participants are concerned that REA financing d o e s  not benefit 

requirement  if it would threaten their tax exernpt status.  Orde r  888, FN499. R U S  h a s  
proposed  the  other pricing mechanisms to FERC; no  Orders  o r  decisions h a v e  yet b e e n  
m a d e  by FERC as to tha t  proposal. S o m e  cooperatives h a v e  open  access tariffs which 
incorporate t h e s e  pricing principles, but  they h a v e  not b e e n  tes ted  a t  FERC. 



-hmp-- . - f i  -7 , ,  lL=:.iLrs -n an -quai basis. I ney mainriin :iiai :he hies  sncuia i~or encaurace :his 

- - 
Pjce sr -inanc:ns to t h e  ce~rrmenr of orher csmce:i:crs. 

COMMENT 

Ncm. Sse the  above disc~ssicn. 

7.3 Western Area Power Administration. 

7.3.1 What affect will its presence, system, contracts, policies and Federal 
constraints have on the adoption of retaii competition in electric 
supply? 

ANALYSIS 

Western Area Power Administradon (Western), a Federal agency and transmission 

provider. is a member of the Southwest Regional Transmission Association, a FERC 

tpprovedRegiona1 Transmission Group. Additionally, it is voluntarily complying with 

FEilC's oeen accoss concepts through a modified open accass tariff. Consequently, its 

presence should not impede implementation of competition in Arizona. 

COMMENT 

Ncne. 

7.4 Interstate Reciprocity. 

7.4.1 in view of the Commerce Clause of the U.S. Constitution, what can 
Arizona require of  out-of-state entities to compete in Arizona 
markets? 

ANALYSIS 

-, 
I n e  sale and delivery of electricity affects interstate commerce. However, 

historically, it has been subject to local regulation, in large part due  to the necessity of such 

regulztion to protect the public health and safety of local citizens and the administrative 

burden of economic regulation of larcjeiy in-state monopolies. As we![, this local character 



has bees ,::tsi.~j.isd in b a e r t i  ie~isiarion wnica hss spec:ricail\i !eft :eirsin : s ~ c i s r i o n  :G :he 

s ~ a t e s ,  szs C r d e r  888 anti the F.tderai Pcwer Ac:. 

S t 2 i ~  regulation af interstate commerce is subject io terrain liniiar!cns: (I) it inay 

,-.. not d isc iminzre  against interstate commerce; (11) it may not w s u l a i e  subjec: mai ie r  which 

inherently ;squires uniform national regulation: a n d .  (iiij the s a t e  intent znceriyino t h e  

regulaticn m a y  b e  mere impo1ianc0 than is ;he burden on intarslate commerc$,  i.2, i h e  

b a l a n c e  of  interests must favor state as o p p o s i d  to nationai interests. Souihem Pacific 

Co, v. Arizona. 325 U.S. 761 (1 945). 

C s n c e r n s  have been raised in this docket that a n  early manda te  of campeti t ive 

genera t icn  supply, before other states have ac ted ,  will unnecessarily suc j ec t  AI-izona's 

utilities to  cutthroat competition from market entrants  located nationwide w h o  would not  

h a v e  e n t e r ~ d  t h e  Arizona market if other markets were  available. Sens ing  a threa t  to 

Arizona's economic  and  tax b a s e ,  certain participants asked  wherher Arizona could limit 

participation h e r e  to foreign entities from states which also have  retail competition - a t rue  

reciprocity requirement. That may be unlikely, given the three-prong t e s t  of Southern 

Pacific, but  t h e  Working Group h a s  not achieved a consensus  o n  this po in i  

A s t a t e  may  not create economic barriers to out of s tate  products in order  to protect 

local interests .  Dean Miik Co. V City o f  Mzdison, 340 U.S. 349 (1951). Ins tead ,  t h e  

purpose  o r  benefits of the law, e.g.. public health o r  welfare must  outweigh he burdens  on 

interstate commerce.  Reciprocity agreements between s tates  for t he  sale of products  a r e  

not per se a violation of the  Commerce Clause  of the  U.S. Constitution. However ,  

mandatory  reciprocity requirements prohioiting t h e  sale of products from a n o t h e r  s t a t e  

un less  tha t  s t a t e  reciprocates is such a violation unless there is a substantial s t a t e  interest 



- -. - 
! N ~ I C ~  nci b e  achieved by crher ~neans. (Grszr ,~~Ianric & ,-zc:nc , 3s C3. :/. Csrireil. 

424 LJ.S. ZE8 i1976). 

Arizsna may exen  reauiatory jurisdic:ion ove r  sntities thar: ( I )  meer. :he definition 

of jurisdicticnai entities in the Arizona Canstiiuiicn. Arizona stztures and  the  rules; ( i i )  a r e  

doing bus iness  within the State  of Arizona; and. (iiij h a v e  su5c ien t  minimum csntac ts  

within the  s a t e  to suppori the exercise of jurisdiction. Such  entities may also b e  amenable  

to  jurisdiction by Arizona courts. 

In General Motors Corporation 11. Tracy. I ST U . S .  Lexis 692; 65 U S U  4068 (Feb. 

18, 1997), the US. Supreme Court iefi in piac? a n  Ohio two-tiered tax system, saying Ohio 

m a y  t a x  interstate sellers of natural g a s  a t  a different a n d  higher rate than it t axes  local 

distribution companies. The  Court did not arrive a t  this result a s  a legal proposition. 

Instead,  court employed a balancing test  to d e l e m i n e  t h e  economic harm that t h e  sys tem 

pos2d for in tes ta te  commerce. After describing t h e  deveioping natural g a s  industry and  

making a distinction between bundled and unbundled service, t he  Court found that  it w a s  

unsuited to gathering facts upon which economic decisions could b e  made. "The most w e  

c a n  s a y  is that modification of Ohio's tax s c h e m e  could subject LDC's to economic 

p r e s s u r e  that in turn could threaten the  preservation of a n  adequa te  cus tomer  b a s e  to 

support  continued provision of unbundled s e w i c e s  to the captive market." 197 U.S. Lexis 

a t  -- 

General Motors notwithstanding, t he  C o m m e r c e  Clause  generally prohibits s t a t e  

policies that amount to economic protectionism for  in-state utilities. Nevertheless,  the  

Commission can  and shoufd avoid policies a n d  rules which put in-state jurisdictional 

utilities a t  a competitive disadvantage to e!ectric se rv ice  providers located out-of-state o r  



- 
cur of -1CC's ,unszic:~cn. rxamoies nc:cce ;raking an acc~ricnai ;enewales -encar? 

- - 
from srevlcus nrfgrareo resaurcz yanninc crceis cnra rhe iclar C C ~ C I I C  'cr ar;;-c:ec 

uriiirles anc canrinutng an Afiedea Utiiiq s coligar~on io serve nro ihe csrncer!nve znsse-.n 

and beyonc. 

COMMENT 

None. 

PART 8 

ANTI-TRUST ISSUES 

8.1 State Action Immunity Doctrine. 

Some participants were concerned about the State-Action Immunity Doctine ("Stais 

Action"). State Action, generally provides an exemption Rorn antitrust laws providing that 

actions that are taken: I) pursuant to a cieariy anicuiated state policy to dispiacs 

competition in favor or regulation; and ii) actively supemised by the state, do not violate 

that antitrust statutes. The Arizona legislature as codified this principle in A.R.S. 5 40-286 

which provides: 

The provisions of title 44, chapter 10, article 1, shall not apply 
to any conduct or activity of a pubiic service corporation 
holding a certificate of public convenience and necessity 
granted pursuant to this article, which conduct or activity is 
approved by a statute or this state or of the United States or by 
the corporation commission or an administrative agency of this 
state or of the United States having jurisdiction of rhe subject 
matter. 

Affected Utilities will not have a State Action exemption to the extznt they arz 

engaging in competitive, as opposed to monopoly, services. 



COMMENT 

See aisc;ission above. 

8.2 Application of Traditional Antitrust Principles. 

COMMENT 

- 7  

I ne working group reviewed antitrust issues and decicee ?hat :he ACC does not 

nave juriscic:ion to 2nforce vioiations of the antiinst laws. An i ! i r ~s i  princicies may need 

to be considered to the extent the Commission is concerned a ~ c u t  market power and 

monopolistic pricing. 

PART 9 

SUGGESTED CODE CHANGES 

9.1 Federal Statutes. 

\Nark Group participants generally agreed that federal s i~ iu tes  may need to be 

changed, among other things, to harmonize FERC and ACC jurisdiction, address potential 

antitrust issues and recognize generally the increasingly interstate nature of electricity 

sales and deliveries. Cedain of these issues have been addressed in other pcrjons of this 

report. No specific federal statutory changes were recommended in re!ation to h i s  section 

of the report. 

Work Group participants disagrsed whether changes to bderzl stitutes are 

necessary to implement the Ruies. Some participants maintained that no amzndments 

were required to implement the Rules. Tnese participants also maintain that amendments 

should not be undertaken, if at all, until the impact of competition has been rzviewed and 

assessed. 



r h ~ n g s .  zzrmonlze FEZC s n c  I C C  jur~sdic:~cn. r c c r e s s  porenrizi snnrriis; :ssiies a n c  

r e c s g n i z e  senerally the  incwzsingly inisrs:arz narur? of e!ec:ncip/ sales a n d  deiiveries. 

Certain of i h e s e  issues have  been  a d d r e s s i d  in s ihe r  3ortions a i  this repcrr. No specific 

federa l  s ~ a r u r o r /  changes  w e r s  recommenceci in relation to {his s s c d c n  of rhe  report. 

9.2 T h e  Arizona Constitution. 

9.2.1 Whether  Constitutional a m e n d m e n t s  are  r equ i r ed  e i ther  to allow or 
facilitate competition in genera t ion s u p p l y  a n d  o t h e r  electr ic  
services.  

ANALYSIS 

T h e  Working Group aid not achieve  a c o n s e n s u s  whether  constitutional 

a m e n d m e n t s  a r e  required to implement competiiicn. T h e  \Norking Group d e b a t e d  three  

principal i s s u e s  on this subject: 

(1) t he  ACC's authority to require municipal utilities to o p e n  their territories to  

competit ion a n d  regulate their sales to others  a n d  their implementation of retail access 

(Ariz. Const .  art. 15, § 2); 

(2) the  ACC's power to exercise varying deg rees  of control over  non-PSCs given 

t h e  provisions of art. 15, 5 2; a n d  

(3 )  the  ACC's power to  determine just a n d  reasonable  ra tes  in t h e  competitive 

market  ra ther  than  through traditional ra ted- re turn ,  fair value rzte  cases. See art.15, §§ 

3 a n d  14). 

THE ACC'S POWER OVEFi MUNICIPAL UTILITIES 

Affected Utilities maintain that if municipal utilities a r e  to b e  permitted to  s e r v e  in t he  

se rv i ce  a r e a s  of Affected utilities, the  ACC must  h a v e  constitutional authority to compel  



rn~n~c:caiities :o open their cwn s z ~ ~ c z  :-srnicries TC c;rr,ceriticn zr,a ~c ~egu la rz  t he  : e r r s  

and zzficiticns for opening rhosz :srritorres. T h e  ,AEzs:zd Utiiiiies n?sir,rain 7h21 even if ;he 

ACC and a municipal utiiity have  authcrity to ccen rhe municipaiity's szr\~icz- t z r r i t o ~ j  

pursuanr  to an  IGA, the ACC wiil nor have the  pcwer to r s s~ t i a r e  the municipality's ccnduc:. 

-, 
I n e  Affected Utiiities maintain that the ACC wiil ke gowerless to enforce the IGA, respond 

to c snsu rne r  complaints or  enforce complainis by competitive providers regarding 

unbund led  rates or other t z r n s  and  cmdii ions o i  s e ~ ~ i c z  that  may  b e  unfair or  not 

cost-justified. Tne  Affected Utiiiiies a rgue  that t h e  governing body of t he  municipal utiiity 

wiil b e  t h e  final arbiter of such  complaints (subject to a n  uncertain s tandard of judicial 

review), not a n  independent regulator. 

Other  participants maintain that municipalities a r e  "reguIated" via the  ballct box. T h e  

municipalities a r e  governed by elected representatives who a r e  responsive to voters. 

Municipalities d o  not have  a n  incentive to increase  investor returns a t  the  e x p e n s e  of 

ratepayers .  T h e  lack of a profit mctive is a d i s inc~n t ive  for predatory o r  anti-competitive 

practices.  

Affected Utilities maintain that the ACC m a y  not enforce its rate  setting powers  o r  

rules upon municipalities' sales of electricity in other  utilities' service territories. According 

to  t h e  Affected Utilities, t h e s e  differences in regulatory supervision will c rea te  significant 

variations in costs  and  flexibility for reguiated a n d  non-regulated market participants. 

Some Work Group participants raised several alleged rdvan tages  which municipal utilities 

enjoy ove r  investor-owned PSCs ,  s u c h  a s  freedom from various t a x e s  a n d  the  ability to  

i s s u e  tax-exempt debt. 



,!-.--r ., 5 .  -- , u ~ ~ ! ~ : ~ a n r ~  ~ c i n r  aur thsr Caliiornis I~cKed  a i  c ~ m c a r z i i v e  Z C Y ~ C I E ~ E S  z m ~ n ~  

mu n i c : ~ a ~ i i ; e s  and inves~or-owned utilities and de~errnineci thar :he i ssue  \ N i S  2 i c n - i i a ~ e r ,  
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I n e s e  carricipanrs alsc  nsintain ihst no camcefiiive a d v t n i z g e  can  b e  ?s tab l i she i  

ce5 ,uesn  :he tax advanrages en!oyed by investar-awned uriiiiies a n d  the  Scvernmenfa l  

~ ~ x e r n p t i c ~ s  that a r e  available to municipal utiiities. 

C n e  municipal uriliry proposed to form public szmics sucsidisr ies  o r  a 5 l i a i e s  ihar 

would b e  regulated by the ACC control. Formation of regulated s i lbsldianes m a y  partially 

a d d r e s s  :he Affected Utilities' conczrns about the  ACC's lack of jurisdiction ove r  sales by 

rnunicipai utilities in the Affected Utilities' territories. The Affected Utilities maintain :hat t h e  

R u l e s  d o  not  require formation of a subsidiary a n d  do not. in a n y  event ,  a d d r e s s  A C C r s  

l sck  of jurisdiction over their sales in and acces s  to municipal utilities' service territories. 

RATE REGULATION OF PSCs  

Affsctsd utilities maintain that the Constitution establishes a single definition of PSC 

as a n y  corporation engaged  in furnishing eledkiciry for light, fuel, o r  power. Artic!e 15, 

Sec t ion  3 then  requires the ACC to prescribe rates  for all PSCs .  Article 15, Sect ion 14 

r equ i r e s  t h e  ACC to ascsriain the fair value of ail PSCs  a n d  u s e  that  as the bas is  for 

determining rates. S o m e  Affected Utiiities maintain that Arizona courts h a v e  consistently 

ruled tha t  t h e s e  duties a r e  mandatory, and the ACC must exercise this level of supervision 

o v e r  P S C s .  See the  discussion in Section 1.1. 

Affected Utilities maintain that the Cornpelition Rules essentially envision two kinds 

of P S C s  a n d  two systems of rate setting - ACC prescribed, fair va lue  cos t  b a s e d  ra tes  for 

distribution-monopoly 'wires sewice" and market determined ra tes  for  competitive 

electricity supply and ,  in s o m e  cases, other distribution reiated ssrvices .  



Othe r  pariicipanis mainiain ihar the .4CC aiready hzs rhe ocwer  :c -eczzre - 

cisiiiburicn mcncpclies difiswnriy from csmperiiivs senemt ion  suppiy. The12 ;a-?c:canrs 

maintain :he ACC is empcwered by the Constitudcn to make such disdnc:icns iasec z c c n  

its pcwer  io prescribe "just a n d  wzisonabie c!assif caticns to b e  ussd" by 7SCe u r s u s n i  

to Anic!e 15. S s c ~ i o n  3. Distribution monopolies z r z  "nzturai monopolies" ihai  ~ 3 c i i c u e  :a 

Le rate-rsguiated io protect the  public from ncnopolistic pricing. Tschnciccy  e x i s ~ s  ia 

s e p a r a t e  distribution monopolies from generation. Geiiewtion supply therefare  is s!igible 

fc r  compstii ive pricing without t he  risk of rnonopolis:ic pricing that exists for dis:ributicn 

n o n o p c l i e s .  Tie United S ta t e s  Supreme Cauri h a s  recognized a market  disiir;c:ion 

Se$,veen iocai g a s  distributors a n d  competitive ass s u p p l i e s  in Generzl  motors v. T;acy, 

- U.S. - (1 997). 

Affected Utilities maintain that state constitutional manda te s  prohibit t h e  transition 

t o  a competitive market as envisioned by the Competition Rules. Additionally, t h e s e  

requirements impose needless o r  burdensome regulatory restraints on  t h e  des i red  gcal - 

a fully flexible, free market. For  example. Vlese participants maintain th- d t  t h e  ACC still 

mus t  require t h e  filing of tariffs a n d  the Constitution requires rates  that a r e  prescr ibed by 

t h e  ACC a n d  that a r e  based  upon fair value. To the  extent  that t he  tariff r a t e s  a r e  

prescr ibed  by or  based upon the  market, all tariffs will b e  suspect .  As  t h e  m a t k t  

de t e rmines  rates  either below o r  above a 'fair valuew premised rate, c o n s u m e r s  o r  

competi tors  may raise t hese  constitutional requirements to invalidate t h e  market  b a s e d  

pr ice a n d  to demand refunds of collected monies. 

O the r  participants maintain that the Commission's power to prescribe just a n d  

r easonab le  rates is exclusive a n d  may not be  abridged by any other branch of ~ c v - .  c n r n e n t .  



. . n fi --- - m Consclicziec N i r ~ r  Utiiirks. Lrc. v ~ ~ I Z G ~ E  _ ; r r  x m m  1. IT3 AT?,, 2 ,  z ,-,LC 7 37 

(C;. Acp. : 9 3 ) .  These panic:panrs mainrain rhir iriic:s X V  sec:ion id c i  :he Arizona 

Cons;iiuiion auihonz?s [he ACC to use the ?sir value of a uriiiry's assers  to arriricially 

-7 determine jus; and rezisonable rates 2s if they laere se t  in a ccmpeiitive mar~e:. ! ne s a m e  

. -7 goal  is achieved. albeit more accurately. tnrcugn pricing in a c3mce~iiive marke:. ! ney 

maintain tha? tariffs a re  not a barrier to campelition. For ~ x a m p l e ,  i h e  4 C C  uszs 

competitive tariffs for S S F ~ ~ C ~ S  in the  te!ecommunicaticns industrj. These  participants 

maintain that traditional rate regulation may b e  required for the transition to csmpetition, 

and  will continue for the f o r e s s ~ a b i e  future for transmission and distribution of electricity. 

COMMENT 

None. 

9.3 Arizona Statutes. 

This portion of the report will focus principally on the  Working Group's d e b a t e  

regarding possible changes to the  Public Utilities s tatutes (Title 40). 

9.3.1 A.R.S. 5 40-281 

This statute and A.R.S. 3 40-282 require utilities to obtain certificates of 

convenience  and necessity ("Certificatesn) prior to constructing facilities a n d  providing 

electric service to the public. 

ANALYSIS 

T h e  debate  regarding certificates of convenience and neczssity is found in Part 1.1 

of this Report. 

COMMENT 

See the  Comment to Part 1 .I. 



9.3.2 A.R.S. $3 40-201 and 40-202 

ANALYSiS 

Affscted Utiiiues maintain that i h e ~ 2  SiEiUiPS must b e  a c e n d e i  io draw dis~incricns 

b e h v e f n  rhe !eve! ~ i f e g ~ l a i i ~ n  io be  applied :c i he  "1,virss" d i s ~ ~ b u r i o n  func:icn and  dl arher 

c-mpetiiive genewtion and aisMbution reiwed semicss .  T h e  5 e c : e d  Qiiiiiies na in r i i n  

iha t  m o r e  definitions should b e  added to A.R.S. § do-20; to distincuish berwecn 

competitive generation and distribution sewices.  inciuding definitions for "aiisc:ed utiiiiies." 

"e!ectric service providers," "aggregators" a n d  "brokers." 

Other  pahcicipants maintain that the ACC alrsady h a s  t he  power to classify additional 

entit ies as competition is cosemed.  T h e s a  participants maintain iha t  legislative 

classifications a r e  unconstitutional to the extent t h e  cfassifications interfere with the  ACC's 

r a t e s  a n d  cfassification functions. 

Affected Utilities and  s o m e  other participants maintain that, a t  a minimum, t h e  

Legislature should amend A.R.S. § 40-202 to s t a t e  the  public policy of this s t a t e  as to  

competition and  to mandate or  allow different regulation for competitive providers,  similar 

to  t h e  s tatute 's  provisions relating to telecommunications services.  

Other  participants agreed that a statement of policy, consistent with adic!e XIV, 9 1  5 

of t h e  Arizona Constitution, would b e  desirable. Other  participants maintain tha t  t h e  s t a t e  

constitution d o e s  not allow s ta tu toq  mandates for 'different regulation" of competitive rates  

o r  competitive services. 

9.3.3 Rate Statutes 

Affected Utilities maintain ihat  A.R.S. 940-203, A.R.S. 9s 40-246 to 40-251 

a n d  A.R.S. §§ 40-365 and 40-367 a s sume  a fully regulated monopoiy. According to t h e  



.1Zec:~s .,:iiities. :he s;arures ;we :he .ACZ ? i l l  ~ C W E ~  2nd oolioarian :G S S ~ Z C I ~ S Z  Taizs. 

iotlow c t r a ! n  ~ . r o c ~ d u r e s  in allow~ng h a n s s s  ro rares and  r q u i r e  i h e  s c s i i n g  s r  

a u b l i c a ~ i c n  of all rates. T h e  Aff~cted Utiiiiies maintain ihat t hese  s ~ a t u ~ e s  : ~ i i s ~  b e  

. , .  -. ~ e s \ ~ a l u a r e c .  amended m d  possibiv repezied before irnplernentino csmcerriicfl. I ne 

,4f%cted Utiiities maintain that aithough ihe  ACC should retain a certain levei si jurisdic:icr; 

over  rnonopoly services, reduced rqulatian is appropriste for competitive ser/icrs. if ncr. 

they mainrain that deregulation will nat be  achieved and the market wiil not be zllowed to  

ope ra t e .  

Other participants maintain ihat reduced statutory regulation should not b e  

enac t ed  until the effectiveness of existing and  potential competition become  kncwn.  In t h e  

case of nziural monopoly, regulation will continue to a s s u m e  the role of a s u b s ~ i t u t e  for 

competit ion. Markets that a r e  not hlly competitive (e.g., oligopolies) require t h e  ACC to  

b a l a n c e  its rate control function with a role a s  a faciiitator of competition. In -3zctively 

competitive markets, they a rgue  that the ACC must  secure  the prerequisites to competition, 

s u c h  as  o p e n  access to distribution systems.  subsidy-free pricing of s s r v i c e s ,  

nondiscriminatory pricing, and  efficient market entry. These  a r e  ratemaking functions tha t  

t h e  ACC mus t  exercise before o n e  can understand the  implications of a p r o p o s d  statutory 

c h a n g e .  This  may explain, to s o m e  degree.  why Wcrking Group participants ha eve no t  

c o m e  forward with speciiic statutory changes  to Title 40. 

9.3.4 A.R.S. 5 40-204 

Affected Utilities maintain that this statute should distinguish b e t w e e n  

monopoly  a n d  competitive service providers a n d  relieve competitive providers from t h e  

s ta tu te ' s  extensive information and  regulation requirements. Affected Utilities maintain tha t  



prcorierar! cicrmadcn fcr :zmce:iiive ?SCa srccid b e  ?rCiZC:2< :G z F e Z i E . 7  3X;d f i I  thzi: 

fully r e g u i a ~ e i ,  mcnocciv S C s .  5sc:ec Utiiiiies mzinrairi ~ h a r  siniiar c:;ffcenriaiity 

amendrnenrs  shoaui b e  added  to A.R.S. dO-CEO, the s t aw ' s  cuciic recads iwv and O p e n  

Meeting s z r u r e s  (Titfes 38 and  39). 

Other parricicants suggest  ihar restricteci or  cfcsed a c c s s s  ic :r ; f~irnat ion 

may discourace or even prevent competition. Lack of competition wiil cantince :he current 

rnonopolis?ic pricing and crevent the ACC from reducing the leve! of iegulaiion fcr utilities. 

T h e s e  parricicants maintain that such statutory changes  should b e  sirutinizsd ~ i r ? fu l ly  a n d  

only after competition h a s  commenced.  

9.3.5 A.R.S. $5 40-221 and 40-222 

T h e s e  s tatutes  authorize t he  ACC to establish accounting s:istems a n d  

depreciation s tandards for PSCs.  Affected Utilities maintain that this level of regulation wiil 

b e  inconsistent with and  unneczssariiy burdensome on  a competitive markeiplzce. 

Other  participants oppose  immediate c h a n g e s  for the  r e a s o n s  s t a t ed  in 

Sect ions  12.3.2 to 12.3.4. 

9.3.6 A.R-S. 5 40-284 

S o m e  Affected Utilities maintain that this s ta tute  may prohibit c r  rzstrict t he  

transaction of utility business within Arizona by a foreign corporation and  may n e e d  n e e d s  

to b e  reexamined in t he  ccntext of the competitive market. T h e s e  AffeCed Utilities 

maintain that this statute might b e  the  appropriate forum to add res s  concz rns  a b o u t  

interstate reciprocity. T h e s e  arguments maintain that, with t h e  exception of Cslifornia, n o  

o the r  wes tern  s t a t e  h a s  opened  its electric market like Arizona a n d  Arizona utilities m a y  



lecc :c sezx rePjlacsnenT .narxe:s anc  3;;lricSie sc-zrcec c:s;s In s r r e r  s x z s  r;.larKS?s 

:nsr ~ ~ i l  3e s :csea  io them. 

Other panicipants mainrain ihar fcrticr; csrporaricns aiready cmduc: utiiiw 

business in Arizona. These panicipanrs refer to ar.cczl TEGCITS ~i i he  iarce .Affected Utiiiiies 

a s  proof rhat Arizona utilities have found replacezer , t  l ~ n o l e s a i e  ;narkets in other s t a t e s .  

inc i~d ing  California. These participants mainrain t k t r  z!Csin~ a r  i-estriczinc Arizcna markets 

to out-of-sate entrants may violate the U.S. Cons;itudcn's Commerce  Ciause  ("Commerce 

Clause") .  The  state  may not discriminate agains; ir;ters;ate c=mrnerce nor may it unduly 

burden interstate transactions. AP~ansas Ejec,;ric Cccperzlive v. Af~ansas FSC, 461 U.S. 

375 (1 983). Discriminatory state  laws and regulations a r e  "per  sen invalid under t h e  

Commerce  Clause. Philadelphia v. New Jersey, 437 U.S. 617 (I  978). 

9.3.7 A.R.S. 5 40-285 

This statute provides that ACC aperoval must b e  obtained before any PSC 

m a y  sell, lease, assign, mortgage or otherwise d ispose  of o r  encumber  its system. 

Transfers  o r  other dispositions without a n  order of t h e  ACC a r e  void. Affected Utilities 

maintain that in a competitive marketplace such a statute is antiquated a n d  inconsistent 

with the  flexibility that utilities need to respond to the d e m a n d s  of the marketplace. 

Other participants maintain that t h e s e  arguments  p r e s u m e  the  existence 

of meaningful competition. fvleaningful competition will not b e  realized until after the  Rules 

t ake  effect and the competitive market h s s  been ~ ; s s e s s e d .  In a n y  event,  protections must  

b e  in place to address merger and acquisition zctivities that  m a y  result in monopolisiic 

activities. 



-- 
S c m e  ~ ; a ~ i c : p a n t s  soinr OEi  ;ha: :be ?zies z m r :  sclerzricc. ;ci rae ~ ~ a t e ' s  

-. 
exrensive zis;iiburion 2nd iransmlssion sys:i..rs. i n e s e  panc:;anrs h r r h s r  mainrain thai  

A.R.S .  LO-285 applies oniy to sys tems ;hat a r e  ' n s c e s s z r ~ "  :c provide a cuciic s i r v i c ~ .  

-, 
I n e s e  gsr%c:pznts maintain that in a cmpe t i i i ve  seain9 faciiiiies s ~ o u i c  nct 35 .iec:ssa~" 

when  a l te rnauve  providers a r e  available to provide a pubiic s z r ~ i c e .  

9.3.8 A.R.S. 5 40-301 e t  seq. 

- 
I h e s e  statutes give the ACC power ro s u p e ~ j i s e  the  uriiiiies' aurhoriry to 

I s sue  s ~ c c k s ,  bonds,  notes and  other ev idences  of indebtedness  and  :o c rea t e  liens o n  

their propem/.  T h e  starutes void any loan or  s tock i ssuance  that  w a s  ncr approved by t h e  

A C C  Affected Utilities maintain that t hese  srarutes a s s u m e  thzt a sale-source provider of 

a bas i c  utiiiry service should b e  subject to public interes; regulatory jurisdiction. For 

example ,  i s suance  of too mucn debt  may e n d a n g e r  the utility's abiiiv to provide service. 

Affected Utilities question the need  for t hese  s tatutes  if consumers  have  the  right to c h o o s e  

competit ive generation supply a n d  other distribution related services.  Affzcted Utilities 

maintain tha t  t h e s e  s tatutes  restrict their ability to function effectively in a campetit ive 

marke tp l ace  and ,  unless amended ,  would call into question t h e  validir/ of ail s tock  a n d  

financing i s s u e s  for competitive service providers. 

Other  participants maintain tha t  t he  Commerce  C lause  prevents  t h e s e  

s ta tu tes  from applying to out-of-state entrants. T h e s e  partkipants o p p c s e  c h a n c e s  for  t he  

r e a s o n s  s e t  forth in Sections 12.3.2 to 12.3.4 a n d  12.3.8. 

9.3.9 A.R.S. 55 40-321,40-322,40-331,40-332 and 40-334 

T h e s e  statutes pertain generally to regulation of s e r v i e s  a n d  facilities 

provided by e!ectric utilities. Affected Utilities maintain that t h e c e  s tatutes  a s s u m e  a "one  



size 'iis ail" s;aricard 3s :C ihesz suc!ec:s anc assume c~n i~nuec  - e ~ u l ~ i ! c r  s -wulrec. 

These aisumenrs mainran t h ~ i  :he srzrures ars Inzoorccrizre ,n 3 carneeawe -arKeI rhar 

cerermines aaecuare rates. ailccares resaurczs and oic:aies diEenr,c Ieveis c f  sewlcz-. 

. m Other pariicipanrs oppose changes fcr t h e  resscns ser fcrrli; ,n zsc~ions 

12.3.2 io 12.3.4 and 12.3.8. 

9.3.1 0 A.R.S. 5 40-341 et seq. 

This Artic!e establishes a system for csnversion of overhesd eiectric 

fac:liiies. Affected Utilities maintain that, although the need fcr such statutes mzy continue, 

their purpose and function should be reexamined in light of t h e  ssparation of regulated 

distribution "wires" services from competitive generation and other distri~uticn related 

services. 

Other participants maintain that the state should retain jurisdiction over 

overnead e!ectric facilities. These involve legitimate state prope* and environmental 

concerns. 

9.3.1 1 A.R.S. fj 40-360 et seq. 

This Article establishes the Power Plant and Transmission Line Siting 

Committee. In general, it requires any person contemplating construction of electric power 

plant and transmission facilities within the state to file a ten-year plan with the  ACC and 

vests authority over siting and environmental compatibility issues in the Committee and 

ACC. Afkcted Utilities question the need for or desirability of a ten-year generation plan 

that is subject to regulatory review. Other Affected Utilities suggest th- at t h e  size of facilities 

covered by the statutes shoufd be reevaluated. 



Cther  aarric:car.rs o p p o s i  i hese  h z n c e s  fcr the reaccns se: fcnh in 

Szc:icns " '2.2.2 :o 72.3.4. 

9.3.12 A.R.S.fj40401 et-seq. 

- 
i h e s e  s tarutes  a s s e s s  charoes c n  PSCs to finance the r e s c i a t c ~ j  e x p e n s e  

a s s a c : a r s c  with the  cperai ion ci the ACC and the Res idenr i~ l  Utility Consumer  Ofica.  

P- 

,A>zectEd UG.-' ui1i:es ' maintain ihat the  znnual a s se s smen t  provisions may requirc adjusimenr 

sincc-, R r  e x a n c l e .  the a s s e s s m e n t  is levied upon revenues from intrastate ocerat ions of 

enriiies hcicing c-lrtificaies. Affected Utilities maintain ihat significantly higher o r  lower 

r e v e n u e s  wiil result from c h a n g e s  in the number of entities holding certificates a n d  in t h e  

total of r e v e n u e s  derived from intrastate operations. 

Other  participants oppose  these  changes  for the reasons s e t  forth in 

Sec i ions  12 .3 .2  to 12.3.4. 

9.3.13 Titie 10 

T h e  Ru les  require most Arizona cooperatives to open  their sewice 

territories to  competition. A.R.S. §§ 10-2072 and  10-21 38 prohibit competition by 

coopera t ives .  Thus ,  t h e  cooperatives maintain that they a r e  required to o p e n  their 

teni tcr ies  to  competition but under  current law a r e  unabie to s e e k  replacement c u s ~ o m e r s .  

biost  participants a g r e e  t h e s e  s tatutes  should b e  repealed. Also, most  of Arizona's 

coopera t ives  a r e  formed pursuant to A.R.S. § 10-2021 ei s q .  (Nan-profit Generation a n d  

Transmis s ion  Cooperatives) o r  A.R.S. § 10-2051 (Non-profit Distribution Cooperatives).  

In g e n e r a l ,  cooperat ives  maintain that t hese  a r e  limited purpose statutory s t ructures  

a d e q u a t e  for t h e  regulated monopoly system for which they were  crafted but too restrictive 

for  t h e  increzsed  and  varied d e m a n d s  of a competitive marke t  Affected Utilities a n d  Staff 



,na~nraic :;e sixures slicuio b e  arne. ' i~e~ LO ;zc:iita;e :he cecce-arives' z ~ ~ ~ ; c i c z r ~ c i i  in 2 

camceririve j~arkecpiace. 

9.3.14 Non-Regulated Activity by Utiiities 

Cenain Working Group panicipants suggesied zither acdiiicr;al !ssislaiion 

or regularic~s controlling the abiiiry of utiiiiies to compete in nor,-wgulateci ac:ivities. These 

parric:pan~s ixpresssd csncsrn about the  uii1i~'s ability to parricipate at all in rhese 

businesses or to cross-subsidize such non-regulated activities with r w e n u e s  from 

regulated activities. H majority of Work Group pariicipants b!t that the ACC has su5cieni 

jurisdiction curr3ntly to prohibii any unfair cross-subsidization andlor that prohibiiion of 

non-reguiated activities would be inconsistent with the move senerally to competition. 

9.3.15 A.R.S.548-I515 

One Working Group participant suggested possible repeal or amendment 

of this statute to remove its arguable limitation on expansion of an existing special district. 

COMMENT 

None. 



klAR!C3FA COUNTY SilFE?!OR CCURT CASES 
IN\/OL\/ING ELECT21C ?ESTRUCTUR!NG 

-, Tucson Eiecrric Power Company, an Arizona corpor~tion 11. 1 ne Anzona Ccr;ccrzrion 
Commission. an agent;/ of the State of Arizona, Case No. CV9-i-03748 

Ci t i z~ns  Utilities Company, a Delaware ccxporaticn v. The Arizona Corporation 
Commission, an agency of the State of Arizona. Case No. CV97-04176 

Arizona Public Service Company, an Arizona corporation v. The AnIona Corporation 
Commission, an agency of the Slate of Anzona, Case No. CV9T-03753 

Arizcna Electric Power Cooperative, lnc., a nonprofit Arizona generation and transmission 
cooperative, v. The Arizona Corporation Commission, an agency of the Siate of Arizona, 
Case No. CV97-03920 

Graham County Electric Cooperative, lnc., a nonprofir Arizona distribution 
cooperative v. The Arizona Corporation Commission, an agency of the S i d e  of 
Arizona, Case No. CV97-03921 [Consolidated with Case No. CV97-039201 

Duncan Valley Electric Cooperative, Inc., a nonproM Arizona distribution 
cooperative v. The Arizona Corporation Commission, an agency of the Slate of 
Arizona, Case No. CV97-03922 [Consolidated with Case No. CV97-039201 

Trico Electric Cooperative, Inc., an Arizona nonprofit corporation v. The Ari- ~ o n a  
Corporation Commission, an agency of ihe State ofArizona, Case No. CV97-03928 
[Consolidated with Case No. CV97-039201 

Sulphur Springs Valley Electric Coopentive, Inc., an Arizona cooperative, non- 
profit membership corporation v. The Arizona Corporation Commission, an agency 
of the State of Anzona, Case No. CV97-03942 [Consolidated with Case No. CV97- 
039201 
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LEGAL ISSUES WORKING GROUP 
CHRONOLOGY OF GROUP PROCESS 

January 8, 7997 
Legal Division sends letters of invitation to participate to a service list prepared by Chief 
Economist. 

January 10-February 3, 7997 
Fifty-one companies, municipalities, public interest groups or their attorneys accept 1-8-97 
invitation to participate in Working Group. 

February 27, 7997 
Public Notice and Agenda for first meeting of the Group are posted and mailed. 

March 5, 1997 
First meeting of Working Group; 42 persons excluding staff attend. 

March 13, 1997 
Public Notice and Agenda for second meeting of the Group are posted and mailed. 

I March 19, 7997 
Second meeting of Working Group; 30 persons excluding staff attend. Ken Sundlof of the 

I 
Public Power/Governmental Entities Subgroup and Steve Wheeler of the Stranded Cost 
Subgroup distribute to the Group lists of issues to consider. Participants discuss issues. 
Legal Division requests participants' written comments on both lists of issues by March 25, 

I 1997 and promises staffs written responses at the next meeting, April 1, 1997. 

March 73-April 7, 7997 

I Comments received from participants, 

March 28, 7997 

I Public Notice and Agenda for third meeting of the Group are posted and faxed to 
participants. 

April I ,  1997 
Third meeting of the Working Group; 35 persons excluding staff attend. Legal Division 

I 
distributes staff's responses to issues raised at March 19, 1997 meeting by the Public 
Power/Governmental Entities and Stranded Cost Subgroups. Participants discuss 
responses. 

April 4, 7997 
Comments received to date on legislative issues are faxed to participants. 



April 4-April 17, 1997 
Comments received from participants. Additional individuals and entities join Working 
Group. 

April 16, 1997 
Public Notice and Agenda for fourth meeting of the Group are posted and faxed to 
participants. 

April 17, 1997 
Fourth meeting of the Working Group; approximately 30 persons excluding staff attend. 
Utilities Director Carl Dabelstein makes a presentation on stranded costs and distributes 
its outline to participants. The Stranded Cost, Public Power/Governmental Entities and 
Federal Issues Subgroups report to the other members of the working group. Participants 
discuss the issues raised by the Legislative lssues Subgroup. 

April ?&May 21, 1997 
Comments received from participants and distributed to Working Group. Additional 
individuals and entities join Group. 

May 7,1997 
Public Notice and Agenda for fifth meeting of the Working Group are posted andmailed to 
participants. 

May 16, 1997 
Complete set of staff and participant comments received to date are mailed to all members 
of Working Group. 

May 21, 1997 
Fifth meeting of the Working Group; approximately 40 persons excluding staff attend. Legal 
Division distributes its outline of the draft report to the Commission and discusses it with 
participants. Individual participants are selected to act asn reporters" for outline topics. 
The Group also establishes a tentative timetable for filling out the outline using participant 
comments. 

May 22, 1997 
Comments received from participants and mailed to all members of Working Group. 
Additional individuals and entities join Working Group, which now has 92 persons on its 
service list. 

May 29, 7997 
List of reporters for each outline topic and revised timetable are mailed to participants. 

May 30-June 29, 1997 
Participant comments on outline topics are submitted to reporters and Chief Counsel. 
Legal Division disseminates copies of comments to all participants. 



I June 30, 1997 
First draft of report is mailed to participants; deadline for comments is July 17, IS97 

July 17, 1997 
Notice and agenda for July 24, 1997 meeting are posted and mailed to participants, 

I together with copies of comments received since the July 7 comments mailing. 

July 18, 1997 

I Additional participant comments are mailed to Group members. 

I 
July 24, 1997 
Sixth meeting of the Working Group; 30 persons excluding staff attend. Participants review 
first draft of the report, discuss possible edits, Table of Contents and Executive Summary. 

July 25, 1997 
~epor ters  meet to edit second draft of report. Revised timetable and new comments 

I received are mailed to participants. 

July 28, 1997 

I Second draft of the report is mailed to participants; deadline for comments is August 18, 
1997. 

I July 29, 1997, August 21, 1997 
Comments on second draft of the report are mailed to participants. The August 21, 1997 

I 
mailing includes announcement of next meeting date for Working Group. 

August 25, 1997 

I Notice and agenda for August 28, 1997 meeting are posted and mailed to participants. 

August 28, 1997 

I Seventh meeting of the Working Group. Twenty persons excluding staff attend. 
Participants discuss the comments received to date and -the format, Executive Summary 
and  resenta at ion of the final report. 

I 
Revised timetable is mailed to participants. 

September 5, 1997 

I Proposed final draft of report is mailed to participants; comments are due by 
September 12, 1997. Mailing includes announcement of final meeting of Working Group 
on September 26, 1997. 



September &September 29, 1997 
Participants submit editorial comments on the proposed final draft of the report and 
overviews of their individual substantive comments to be appended to the report submitted 
to the Commission. 

September 19, 1997 
Notice and agenda for September 26, 1997 meeting are posted and mailed to participants. 

September 26, 1997 
Eighth meeting of the working group; 15 persons excluding staff attend. Legal Division 
distributes Executive Summary which is discussed by the participants. Deadline for 
submission of final individual comments is the morning of September 30, 1997. 
Participants are requested to provide disk of their comments for posting to the 
Commission's web page. 

September 30, 1997 
Report to the Arizona Corporation Commission by the Legal Issues Working Group is filed 
with ACC's Docket Control. 



ARIZONA CORPORATION COMMlSSlON 
SPECIAL OPEN MEETING MINUTES 

DATE: March 5,1997 

TIME: 9:00 a.m. 

PLACE: Arizona Corporation Commission 
1200 West Washington Street  
Phoenix, Arizona 

ATTENDANCE: 
Chairman Cart Kunasek 
Commission Renz Jennings 
Members of Commission Staff 

TOPIC: ELECTRIC RESTRUCTURlNG LEGAL ISSUES WORKING GROUP 

MATTERS DISCUSSED: 

Commission Chief Counsel Lindy Funkhouser  opened  the  meeting. 
Representatives from staff, electric utilities, consumer  g roups ,  potentiai market  
entrants,  and  other groups d i scussed  how to identify a n d  a d d r e s s  legal i s s u e s  
affecting the  Commission's rules on electric competition. Severai  i s s u e s  were  
identified a s  requiring additional investigation at this time: poiitical subdivisions a n d  
intergovernmental agreements; stranded c o s t  legal i s sues ;  legislative i s sues ;  a n d  
federal i s sues .  Subgroups were organized to investigate t h e s e  issues .  

ASSIGNMENTS FOR NEXT MEETING: 

With the  exception of t he  Legislative I s sues  Subgroup,  t h e s e  s u b g r o u p s  a r e  
t o  meet  t o  d i scuss  these i s s u e s  and  report back t o  the  Working Group a t  the  next 
meeting of the  group. 

The  Legislative lssues  Subgroup is to identify and  provide to  staff by Friday, 
March 21, the legislative i s sues  they believe need to be add res sed  to  implement the  
electric competition rules. 
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These issues wiil be disseminated among the members of the Working Group, 
who wil l  have the opportunity to respond to them by April 4. 

The Working Group will meet again sometime in early April, at  a time and 
place to be determined. 

The meeting adjourned. 

Lindy Funkhouser 
Chairman, Legal Issues Working Group 
Chief Counsei, Arizona Corporation Commission 



ARIZONA CORPORATION COMMISSION 
SPECIAL OPEN MEETlNG MINUTES 

DATE: March 19,1997 

TIME: I :00 p.m. 

PLACE: Arizona Industrial Commission Auditorium 
800 West Washington Street 
Phoenix, Arizona 85007 

ATTENDANCE: 
No Quorum 
Mem bers  of Commission Staff 
Members of Public Power/Governmental Entities Subgroup 
Members of Stranded Cost  l s s u e s  Subgroup 

TOPIC: ELECTRIC RESTRUCTURING LEGAL ISSUES WORKING GROUP 
PUBLIC POWERIGOVERNMENTAL ENTITIES SUBGROUP 
STRANDED COST ISSUES SUBGROUP 

MATTERS DISCUSSED: 

Kenneth C. Sundloff opened the meeting of the  Public PowerIGovernmentaI 
Entit ies Subgroup. Mr. Sundloff reviewed a list of i s sues  for the  s u b g r o u p  t o  
consider .  Representatives from interested parties discussed the  issues .  
Commiss ion  Chief Counsel Lindy Funkhouser requested participants' written 
comment s  on the list of i s sues  by March 25,1997 and agreed to prepare r e s p o n s e s  
t o  t he  i s s u e s ,  through the  Commission's staff, a t  the  next meeting scheduled  for  
April I ,  1997. 

Steven M. Wheeler opened the meeting of the Stranded Cost Issues  Subgroup. 
Mr. Wheeler reviewed a list of i s sues  for the  subgroup to consider. Representatives 
from interested parties d i scussed  the issues.  Commission Chief Counsel  Lindy 
Funkhouser  requested participants' written comments  on the list of i s sues  by March 
25, A997 and  agreed to prepare responses  to  the  issues ,  through the Commission 's  
staff, a t  t he  next meeting scheduled for April 1,1997. 

Participants d i scussed  a timetable for participants to  submit  legislative 
comments .  
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ASSIGNMENTS FOR NEXT MEETING: 

Par t ic ipants  will s e n d  their comments  on the lisl of both i s sues  to the  
Cornmission's  Legal Division by March 25, 1997. 

The Commission's  Legal Division will prepare responses  to the issues  for the 
next meet ing scheduled  for April 1,1997. 

T h e  next meeting of t he  Public Power/Governmental Entities and Stranded 
Cos t  l s s u e s  Subgroups  w a s  set for April 1,1997. 

Legislative comments  will be  submitted for review by mid-April, 1997. Staff will 
advise  participants of a d u e  da t e  for the comments.  

The  meeting adjourned. 

Lindy Funkhouser  
Chairman, Legal I ssues  Working Group 
Chief Counsel ,  Arizona Corporation Commission 



ARIZONA CORPORATION COMMISSION 
SPECIAL OPEN MEETING MINUTES 

DATE: April .1, 1997 

TIME: I :00 p.m. 

PLACE: Arizona Corporation Commission, Administration Offices 
1300 West Washington Street 
Third Floor Conference Rooms A & B 
Phoenix, Arizona 85007 

ATTENDANCE: 
No Quorum 
Mern bers of Commission Staff 
Members of Public PowerlGovernrnentai Entities Subgroup 
Members of Stranded Cost  l s s u e s  Subgroup 

TOPIC: ELECTRIC RESTRUCTURING LEGAL ISSUES WORKING GROUP 
PUBLlC POWENGOVERNMENTAL ENTlTlES SUBGROUP 
STRANDED COST ISSUES SUBGROUP 

MATTERS DISCUSSED: 

T h e  Commission's Chief Counsel, Lindy Funkhouser, opened the joint 
meet ing of the  Public PowerlGovernmentai Entities and  Stranded Cos t  l s s u e s  
Subgroups.  Mr. Funkhouser reviewed the Legal Division S t a f f s  comments  o n  the  
list of i s s u e s  for the subgroups to  consider. Representatives from interested parties 
d i s c u s s e d  the issues. Commission Chief Counsel Lindy Funkhouser advised 
participants that the Commission's Utilities Director, Carl Dabelstein, will be invited 
t o  t h e  meeting of the Legislative Subgroup in mid-April, 1997. 

ASSIGNMENTS FOR NEXT MEETING: 

Participants will meet t o  d i scuss  legislative i s sues  in mid-April, 1997. 

T h e  Commission's Legal Division wifl advise  participants of the  da t e  a n d  
location of the  meeting of the  Legislative l s s u e s  Subgroup. 

T h e  meeting adjourned. 

Lindy Funkhouser  
Chairman, Legal lssues  Working Group 
Chief Counsel ,  Arizona Corporation Commission 



ARlZONA CORPORATlON COMMlSSlON 
SPECIAL OPEN MEETlNG MINUTES 

DATE: Aprii 17, 1997 

TIME: 1 :00 p.m. 

PLACE: Arizona Industrial Commission Auditorium 
800 West Washington Street 
Phoenix, Arizona 85007 

ATTENDANCE: 
No Quorum 
Members of Commission Staff 
Members of Legai Issues Working Group 

TOPiC: ELECTRlC RESTRUCTURING LEGAL ISSUES WORKING GROUP 

MATTERS DISCUSSED: 

Commission Director Carf Dabelstein presented a n  overview of s t randed  cost 
recovery for  electric utilities. Director Dabelstein distributed an  outline of his  
presentation.  

T h e  participants discussed member comments  on  legislative i s sues  tha t  may 
apply t o  electric restructuring. The group a l so  d i scussed  the  future role of the  
S t r anded  C o s t  Issues  and  Public PowerlGovernmental Entities subgroups.  

ASSIGNMENTS FOR NEXT MEETING: 

The Legal Division will prepare an outline of the  i s s u e s  raised by participants 
to date ,  a n d  will advise t he  group of the  da t e  a n d  place of the  next meeting. 

T h e  meeting adjourned. 

Lindy Funkhouser  
Chairman, Legal Issues Working Group 
Chief Counsel ,  Arizona Corporation Commission 



ARIZONA CORPORATION COMMISSION 
SPECIAL OPEN MEETING MINUTES 

DATE: May 21,1997 

TIME: 1 :00 p.m. 

PLACE: Arizona Hall of Fame Museum 
11 01 West Washington Street  
Basement Conference Room 
Phoenix, Arizona 85007 

ATTENDANCE: 
No Quorum 
Members of Commission Staff 
Members of Legal l s sues  Working Group 

TOPIC: ELECTRIC RESTRUCTURING LEGAL ISSUES WORKING GROUP 

MATTERS DISCUSSED: 

T h e  chairman distributed an  outline of t he  draft  report a n d  discussed' i t  with 
participants. Individual participants were appointed to a c t  a s  "reporters" for selected 
outline topics. The group estabiished a tentative t imetable for filling ou t  the  outline 
us ing  participant comments. 

T h e  following participants agreed to  sewe as Reporters  on the following 
topics:  

Steven M. Wheeier Nature o f  Restructur ing in General a n d  
S t randed  C o s t  Recovery. 

Bradley S. Carroll Rights a n d  Duties o f  Public Service 
Corporations and Antifrust I s s u e s  

Lawrence V. Robertson, Jr. S c o p e  o f  Restructur ing 

Beth Ann Burns Rates  a n d  Ratemaking 

C. Webb Crockett A CC P o  wers/Procedures 

J e s s i c a  J. Youle Non-PSC I s s u e s  
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Patricia E. Cooper  FERC Issues and Federal Issues 

Douglas C. Nelson Taxation Issues 

Michael M. Grant Legislative Issues 

ASSiGNMENTS FOR NEXT MEETING: 

Participants will submi t  comments t o  reporters  regarding t h e  topics  a n d  
reporters  will incorporate the comments in s epa ra t e  summar ie s  for their a s s igned  
topics.  

The  Legal Division will prepare a first draf t  of t h e  report  based  upon 
Reporters '  summar ies  by J u n e  30,1997. 

Participants will deliver comments o n  the draf t  report  by midJu ly ,  1997 a n d  
the  g roup  will meet  in late July, 1997 to d i s c u s s  edits to the  first report. 

The  meeting adjourned. 

Lindy Funkhouser  
Chairman, Legal i s s u e s  Working Group 
Chief Counsel,  Arizona Corporation Commission 



ARIZONA CORPORATION COMMlSSlON 
SPECIAL OPEN MEETING MINUTES 

DATE: July 24, 1997 

TIME: 1 :00 p.m. 

PLACE: Arizona Industrial Commission Auditorium 
800 West Washington Street 
Phoenix, Arizona 85007 

ATTENDANCE: 
No Quorum 
Members of Commission Staff 
Members of Legal Issues Working Group 

TOPIC: ELECTRlC RESTRUCTURING LEGAL ISSUES WORKING GROUP 

MATTERS DISCUSSED: 

The participants discussed the first draft of the Legal l s sues  Working Group 
Repor t  Reporters were instructed to edit the first draft and  assist in preparation of 
a s e c o n d  draft of the repor t  

ASSIGNMENTS FOR NEXT MEETING: 

A second  draft of the report will be mailed to  participants and  a second  round 
of comments  will be submitted in August, 1997. Participants will meet  in late August, 
1997 t o  d i s c u s s  edits to the second report  

The  meeting adjourned. 

Lindy Funkhouser 
Chairman, Legal l s sues  Working Group 
Chief Counsel,  Arizona Corporation Commission 



ARIZONA CORPORATlON COMMISSlON 
SPECIAL OPEN MEETING MINUTES 

DATE: August 28,1997 

TIME: 9:30 a.m. 

PLACE: Arizona Department of Revenue 
Room 8-1 
1600 West  Monroe Street 
Phoenix, Arizona 85007 

ATTENDANCE: 
No Quorum 
Members of Commission Staff 
Members of Legal l s sues  Working Group 

TOPIC: ELECTRlC RESTRUCTURING LEGAL ISSUES WORKlNG GROUP 

MATTERS DISCUSSED: 

The participants d i scuss  the  second draft of the  Legal f ssoes  Working Group 
Report. Participants will submi t  comments to  the  proposed  final report, toge ther  
with a position statement not exceeding 5 pages  prior to i ssuance  of the final r e p o r t  
T h e  position s ta tements  will b e  attached to  the  final report  a s  appendices.  

ASSIGNMENTS FOR NEXT MEETING: 

A final meeting will b e  scheduled for fate September ,  1997 to finalize t he  
report. 

The  meeting adjourned. 

Lindy Funkhouser  
Chairman, Legal Issues  Working Group 
Chief Counsel,  Arizona Corporation Commission 



ARIZONA CORPORATlON COMMISSION 
SPEClAL OPEN MEETlNG MINUTES 

DATE: September  26, 1997 

TIME: 2:00 p.m. 

PLACE: Arizona Department of Revenue 
Room B-I 
1600 West Monroe Street 
Phoenix, Arizona 85007 

ATTENDANCE: 
No Quorum 
Members of Commission Staff 
Members of Legal Issues Working Group 

TOPIC: ELECTRIC RESTRUCTURlNG LEGAL ISSUES WORKING GROUP 

MATTERS DISCUSSED: 

The  participants discussed the Executive Summary a n d  the  
presentat ion of t he  final repor t  Commission Chief Counsel Lindy Funkhouser  
reminded t h e  Working Group that final comments  on the  report m u s t  be  
submi t ted  n o  later than the morning of September  30,1997. He requested that  
t he  c o m m e n t s  a l so  be presented on a disk for posting on  the Commission's 
webpage.  He thanked the participants, especially the Reporters, for their 
cooperat ion in the  process  and for their valuable contributions to the  report. 

ASSIGNMENTS FOR NEXT MEETING: 

N o  future meetings have been scheduled. 

The  meeting adjourned. 

Lindy Funkhouse r  
Chairman, Legal l s sues  Working Group 
Chief Counsel ,  Arizona Corporation commission 



LEGAL ISSUES WORKING GROUP 

PARTICIPANT COMMENTS 

Aguiia Irrigation District 
The City of Saiford 
Electrical District No. 8 
Harquahaia Vailey Power District 
McMullen Valley Water Conservation & Drainage District 
Tonopah Irrigation District 

Arizona Consumers Council 

Arizona Electric Power Cooperative, Inc. 
Duncan Valley Electric Cooperative, Inc. 
Graham County Electric Cooperative, Inc. 

Arizona Public Service Company 

Arizona Utility Investors Association 

ASARCO, inc. 
Cyprus Climax Metals 
ENRON Corp. 
Arizona Association of Industries 

Irrigation and EIectrical Districts' Association 

PG&E Energy Services 

Residential Utility Consumer Office 

Salt River Project Agricultural Improvement and Power 
District 

Southern Arizona Mechanical Contractors Association 

City of Tucson 

Tucson Electric Power Company 
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Jay I. %loyes 

September 16, ! 997 

Bv Facsimile (3324870) and U.S. Mail 

Lindy P. Funkilouser, Esq. 
Chief Counse! 
Arizona Corporation Commission 
1200 W e s  W d i n g t o n  
Phoenix, AZ 35004 

Re: Comments to Proposed FinaI Draft Report of Leaal Issues Workino G r o u ~  - 

Dear Mr. Funki5ouser: 

On behalf of the following "non-Mected Utility" municipal corporation electric providers, 
we are subniriing these additional comments on the Proposed Final Draft Report to h e  Commission: 

Aguila Irrigation District 
The City of Safford 

Electrical District No- 8 . -- - 
Earquahala VaIIey Power District 

McMulIen VaIIey Water Conservation & Drainage District 
Tonopah Irrigation District 

We exFress our commendation for the tremendous amount of work that has obviously been 
devoted to this h a 1  draft. Much improvement has been made since the eariier versions, and we 
conptu iare  you on the balanced, thorough, and enlightening presentation of the significant issues 
with which the working group has ,grappled. 

Gur first cummeat is thzt -5t  :.e~y.nSsezce of a cor,renslcs zTong the various stakeholders 
on these lewd issues, to which numerous lawyers have contributed their expertise, evidencts the 
state of uncertainty (or, at best, fl exibiiity) of the law regarding certain aspects off  rhe Rules. That 
may suggest that many of the important legal issues may ultimately need to be resolved by the 
courts, and that the Commission should proceed very cautiously before concludin~ that any major 
changes to the constitution or the relevant statutes are needed at this juncture. 

We note the particuIar choice of words for defining "Consumer" in the introduction section 
of the reporg vk., "high voZmepurchasers of electric generation services." (emphasis added) This 
definition evidences what we think is an unfortunate, subtle (but real) bias in this entire process. The 
interests of the mall, individual residential and a,sicuItural users of elecniciry throughout Arizona, 
and particularly the rural regions, are being subordinated to the interests of the major-utilities already 
here, the out-of-state utilities who want to be here, and the major industrial customers -the high 
volume pmcher s -who  want to see a price war between the other two. The economic impacts 



Lincy Funk..ouser. Esq. 
Szgcember 14, ! 997 
?age 2 

upon -he small, individual consumers of elecnicir)., and especially those served by remote 
mnsmission facilities in sparsely popuiated service areas, are too es i ly  being ignored. Those low 
voiume consumers are expecred to buy into h e  magic words "cornperition wiil save money for 

. - everyone," which are being regeated c o n r i d y  by the proponents of competition, who often acr as :i 
simpiy saying the mantra often enough wiil make the assertion a reaiity. From the vaniage o i n r  of 
rhe xrai  inrexsrc 1 represent, 1 remain concerned thar there may, indeed, be some economic losers 
among the consumers in this game, not jusr "big winners and little winners" as we arz being toid. 

Until more experience is gained, in other sates as well as Arizona, with the real economic 
fallout of competition, the Commission snouia keep k s  focus iimired to drreguladon of tile retail 
sales within those entities over which it cleariy has jurisdiction under existing law. If the resuits of 
that are as wondef i l  for ail consumers as we are being promised they wiil be, no time will be 
wasted by the not-for-profit municipal and district utiiities joining into the full competition game, 
because their own governing bodies - their taxpayers and customen - will insist upon it without the 
need of any mandate from the State. 

We offer one editorial suggestion, with respect to the very last item ofthe repon. It was our 
understanding that, even though it was once mentioned in a list of possible statutes for which me 
Ruies could have some implications, the repeal or amendment of A.KS. 48-1515 war not being 
suges t ed  or argued by any participant We would ark you to consider deletion of the last section, 
9.4.15, from the report. 

Finally, we refer asain to my comment letter of June 11,1997, and the Eundamentai positions 
assentd therein. OnIy minimal changes in Arizona statutes, and no constitutional amendments, are 
necessary or advisable in order to implement the Rules. Changes, if any, must be monvated by 
protection of Arizona's citiien consumers, not national economic interests. Ongoing debates by 
invesror owned utilities aimed at the demise of public power should not be ailowed ro obfuscate the 
basic issues and processes necessary for the Commission to go about its business of implementing 
competition for electric seneration within its jurisdiction. 

Your report is very well done, and 1vi11 advance the appropriate progress of this process; and 
we appreciate the hard work that has made it possible. 

@& Jay I. Moyes 
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Jay I. ,Moves 
602404-21 06 

Inrerr.cc;imo)ra~mnbmunna~i.cm 

Bv FacsimiIe 15./1745'70) and U.S. Mail 

Lkcy P. F1dui;ouser, Esq. 
C3iei Counse! 
-4.rLzona C o ~ o m i o n  Commission 
1200 Wesi ?iVzshngon 
Phce,?iu, 55004 

Re: Comments to  Leu31 Issues Workiiinc Gmup 

1 represear &e following non-PSC municipal corporation elecnic provide= wirh regard to 
the riCC siecri5c conpetidon rules proceedings and resulting working group processes: 

The City of Safford 
A@a Irrigation District 
Electria1 District No. 8 

Harquahala Valley Power District 
McMuUen Valley Water Consemation & Drainage Distri& 

Tonopah Irrigation District 

I have participated in certain meetings of, and reviewed comments of other pvdcipants 
in, the legal Lrzs wo.&ing group. O n  S e W  of the above-named entities, these general 
comments are sibmibmirted to emphasize thre+ fundunentd positions, without reiterating in detail 
supporting points presented by other commentaton or citing the supporting legal authority. We 
anticipate providing more detaiIed comments after review of the forthcoming s i y  reports of 
the "recorders" and your draft report to the Commissioners. 

1. Chvlges in Arizona law should be minimn1, motivated onIy by Iegd necessity in 
order to  benefit iirizona citizens, not national economic powers- 

All of our comments are founded upon the foIIowing principle: Changes in Ariiom Imv 
in order to impiemenf electric cornperition are acceptable only ifabsolutely necessa&for the 
benefit and protection of the electricity consuming citizenry of Ari- ~ o n a  



Economic mci ndmrionai onaisisiocation will inevimbiy foollow MI cconpe~uon in rhe 
deczic ~ C - J ,  j u  as ir has in every ocher "so-called te-rep.iauon.' proczss md jmjsdicuon 
-7 

I aat ciis!ocadoo is a defensible price for .Arizona to pay oniy if ihe eiecz5c consumer citizew of 
Aiizona YC ~ d y  beaedrted thereby. Simply because najor, muonai rinaocid 2nd i n c h a i  
lowers seek >rivare economic zdvanfage and increareiagrofi for their worldwide s h h o i d e r s  
is nor x i e q u ~ e  j d c a t i o n  for b a n d i n g  the c-mrn rckbie a d  broady m-ordzbie (though 
MI LWly com~eriuve) integrated electric generatioq tzmmission and di*ouuon sysiem serving 
Arizona's cirizeas. 

Nor ~ U I  coincidentally, airnost all of the districdmunicipai eIecPic udides are smail, and 
serve primarily the sprseiy populated regions of rurai -4iizooa heavily de?eadeaz upon 
a3gicuiW ecsnomies. Tnese are not the markets sou@r by rhe national and r;&onal 

* 

c~memly hovering over -4Nona 2nd pressing the ACC at ?very tun to h a s ~ i y  impose full 
competition r e g a d a s  of die unresolved issues aod &own corn. The major PSCs, in and out 
of ?iizona, zre W g  up only the fattest and ripest cheries to be picked among the large 
industrial users and aemely populated, easily agegared load ceaters. Rural Arizona and the 
lo gkdcaliy s.qe&ve-to-serve ~gculrural and residenuai cirnamers m m  nor be left alone to 
hold the bag oiredocated and disiocated facilities and costs, ''smuded" or otherwise, that wiIl 
no longer be shouldered by the major indumiai customers who will eajoy r i m e  - kcononic 
bargaining leverage in an open muketplace. For the protection of the rural i~~ citizens and 
economies, the &, pubiiciy owned district/municipd m t i e s  wiII need every possibie 
protection fkom unnecessary regulatory costs, and everj possibie advantage from prefereace 
resources once the h e  marketplace is at work statewide. 

2. Constitutional amendment is &advised and unnecessary. 

M u n i c i p a V ~ c t  e l e c ~ c  utiIities ed& solely to benefit their constituent k n a  
citizenry, and they have aiways been adequaiely governed by && same citizenry. Their every 
acr must be conducted under the broad light of open public scrutiny. They enjoy no ,-teed 
return on their investments, and must answer directly to their wortitueacy ifthey do not operate 
in the best economic inrerests of that local constituency. Most are able to serve power at 
substantially lower rates, compared to PSCs, largely becase they are governed by the people 
who pay the rates (avoiding the enormous costs, proportionate to their smzllsk, that ACC 
re3gdatory compliance would impose,) and because they are not required to delive- . profits to 
non-custoroer investors. Tnere is no need for an additioml layer of costly bureaucratic oversight 
of these publicly omed,  governed and operated, notfor-proJt entities. 

In c o n a t ,  the h e r s  of the Arizona Constitution wisely di~tin~guished the n e d  for 
carefil oversight of -be activities of the private imesror-owned utilities, whose policies are 
devised behind closed doors and whose goals must necessariiy make the economic inte- ~ e s t s  of 
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their inrernm.onci s ~ e h o i u e r  i ~ x i  crediror comriruencj paramount over the inreresrs of ihek 
*M:zona cTmo me=. 

None or' my h c :  c8enr.s ezjoys an exciusive monopoly service te;rirory. Borh ADS 
and ihose disriczs seme accounrs (some for rhe same cwomer) on the same dimibudoo ai-ss. 
Cusrornen in hose disnic-s have aiways been abie to exercise the choice to take service 5om 
M S  instead and hey b u e  chat choice sole!y upon comparative rarer and relared economic 
considerations. Preiicxably, if open cornperidon does whai irs proponents say it wiU, c - m o m -  
driven marker forces wiil, in due course, politically force open the territories ofthose few 
municipals thar jresendy have monopoly service texirories. That process will occur withour rhe 
aid ox or neeaTJ%r, comri~uiionali'y mandated ACC jurisdicn'on, $there are real economic 
benefiirs>orn ailowing those c i l b  access i~ compe ring generation markers. Current 
contracruai w h e h g  and supply m p m e n t s  between the municipais and the PSC -ion 
and generation uukies can be aqcnemed by intergovemme~tal agreonenrr. Tney can provide 
auoropriate A treannem of sfxmded toss, if any, and the practical eaforcement of fair, reciproui 
competirive pratices zs a condiuon of ailowing municipds ccmpetitive access to customers 
outside their current service areas- 

Implementation of competition does not require amendment to the weil-reasoned 
constitutional distinction betwee2 PSCs and non-PSCs; and any such tinkering by the l e & I r i  
and the voters could have many unintended consequences for historical utility reguiatory 
ali,gnments. 

3. The Vlevel playing fieldn argument is a red herring. 

The recently increased volume level of clamor by the large investor-owned PSCs for a 
state and federal regulatory =levei playing field" is simpiy another chorus of their perennid 
whining for help to escape the inescapable - their economic dilemma of trying to sell &ord&le 
power to Arizona customers M e  linicg their investon' pockets with profits- In comast, public 
power is able to "pay its shareholders" - its local customer citizenry - by keeping costs and 
rates as low as possible consisrent with sosound management for longevity and re!iabiIity. It ~ E S  

no other master to serve. Pubiic power cannot be blamed and shodd not be penaiized because of 
that fixdarnental dBerence- 

Recent independent studies, of which you are aware, demonstme that thep are as mzny, 
if not more, "tilts" of th e playing field in favor of the investor-owned utilities a s  for the publicly- 
owned. APS,  ar the l a d  sino,er in this chorus, only points out those items which suppod their 
aim of depriving the municipds of "preferences" to federal power resouma, tzx-exempt 
financing, and other historicd benefits- But their complaints are only diversionary tactics, hifiing 
the equally broad m y  of ~ e c i a l  fax, economic and political beneiits enjoyed by PSCs. n e  real 
objecrive of their complainr is not a levelfieid; it b the total demise ofpublic ~ o w e r  a c 



comperiror, iesving [hem the on+ 'giqv'er on the fieid 

Federai jrefereacz power is a ?rociuct of fcdezd 1egiiiatioq not s a ~ e .  - h d  iui "!oc;~om 
;e basedupon !ong-icamiing pubiic goiicy, iiixorkil load md need h o t  ime c;m~e5=ve 1 narkex oupo~mi ies - )  DeEaa ibom k d e d  power prekrczca have no pizsc h jnczsi  of 
opening .Arizona a cornpejuon, ma we refer 10 ii.e cumenrs  o i i h e q i  T q b r  on -2s ime .  (It 
must be noted, however, b r  if the more radical en%menw! goups, p ~ o ~ g  to protect 

) ezdangered species wid2 DO regard for h m a n  mm, have their way, the= &e c a a  of f d e d  
prsferercs power wiil continue i:o m e  ercaiation spiral such that the PSCs xi soon ce!ebrrtc 
&eir exemption from the Sinceas of-&e-or-pay e d e d  power conmcs, au power 

) consumer; wilI be the losers.) 

In s u m m q ,  we reireArne our b&c prkcipie &&zit changes in law i e  xxp t&ie  ody E I they provide benefit to dl the citizezs o f - b o n q  not just the major, n a t i o d  kci-d a d  
financial institutions who are p o i i t i d y  and - --onomicaUy driving h s  competitive process. h c i  
any such changes should be and in be minimal. We will vigorowiy contend qm eEom ;a 1 constitutiondIy impose new ACC jrhdiction upon Met and muaicipd e l e c ~ c  pmv-iden, or 
to legislatively destroy the v i 3  abiliv oirorzi public power consumem to rely upon f d e d  
reference resowczs. Neither of rhese objectives of the PSCs is necessw to cBwtively 
imulement electric competition ia a m e ;  that 6ri b r o d y  benefit the citizem of &rm 

( you for the! OP?Q*-V 10 comment on behnlf of the above--& pub&c d o u -  



To: Lindy Funkhouszr, Legal Issues :Norking Group, Or& ZP3 
From: Barbara Sherman, for the Arizona Consumers Czcncii 
Date: 7/22/97 

The purpose of the Arizona Corporation Commission regulation and 
oversight of electric industry has been to protect the  interests of the  residential. 
low income and small business customers. T h e  federal and s ta te  move toward 
electric competition will not eliminate the  need for proteczion of t h e s e  
customers. Changes in electricity regulation must take this into account. After 
the  changes,  a revised legal and regulatory framework must  ensure  that 
electricity is reliable, safe, and available a t  affordable pricas to the  majority of 
t h e  customers - the  small residential, the  low income, a m  business 
consumers. 

We note with significant concern that the  definition of "consumer" in the  
report only refers to o n e  type of consumer, namely, the  "high-volume 
purchasers of electric generation services." See position a b o v e  about  the  role 
of the  Arizona Corporation Commission. 

With relation to the  changes in the  Arizona Constitution and Arizona 
S l a t e  statutes or FERC, the  Arizona Consumers  Council concurs with those  
who would keep a close e y e  on potential problems and  minimize changes  until 
they a r e  necessary. Again, the constitution a n d  statutes offer many tools for 
protecting consumers. In particular, it is critical that the  Arizona Corporation 
Commission always has  the  ability to oversee  electric utilQ operations to 
prevent price gouging and fraud a s  well a s  to oversee  minimum standards for 
safety and reliability. For example, the  n e e d s  for business confidentiality must 
not overshadow the  residentiai and small business consumers  need for 
protection, i-e., for Arizona Corporation Commission oversight of financial 
business information. 

• The question h a s  been posed as to whether o r  not the  staff at the  
Arizona Corporation Commission should express  its own opinion in the  working 
reports. Perhaps the  working reports a r e  not the  right vehicle for staff opinions, 
s ince  they are  intended as a compilation of the  opinions, n e e d s  and positions of 
t h e  many differing stakeholders in the process. However, it would b e  a 
disservice to the  public if t he  staff did not specify its recommendations. T h e  
ACC staff is knowledgeable, experienced, and  h a s  d o n e  a good job of 
protecting the interests of the  low income, the  residential a n d  the  small 
business consumers in Arizona, overall. Most of the  staff h a v e  many years  of 
expertise that should not b e  lost in the  critical change  in electric regulation. T h e  
Arizona Consumers Council recommends that a separa te  staff report b e  
prepared with staff recommendations re electric restructuring for the  Arizona 
Corporation Commission and  made public s o  that  informed decisions a r e  m a d e  
in the  rules. 



page 2, Barbara Sherman to Lindy Funkhouser, September 22nd. 

The staff has a duty to represent the public's interest and not just to tell the 
commissioners what they want to hear. 

* One of the most important issues regarding the restructuring of electriciry 
is the stranded costsibenefits issue. The price tag for generation piants loom 
large for the industry and all the consumers, but especially the residential and 
small business consumers. Electric consumers should not have to pay for 
"stranded costs" except as they receive the benefits of competition. Regulated 
electricity rates and bundled rates already include the costs of the generation 
plants. "Stranded benefits" should be distributed among all customers. 

Prior to decisions on ruies changes, it would be wise to quantify the 
rules change impacts on the electricity rates of low income, residential and 
other small consumers. It is important to retain customer classes and classes 
of service insofar as they are necessary to evaluate whether smail consumers 
are getting their fair share of the benefits of competition. Tax impacts also need 
to be quantified. We should be moving into competition with our eyes open, 
knowing the probable impacts, so that we can prevent problems. 

Provisions need to made -even with competition-for social programs 
re hardship cases whether low income or health. 

Also, integrated resource planning has consumer protection and national 
defense implications that must be taken into account even though electricity is 
moving into competition. 

The obligation to serve will change with competition, however; small 
consumers will need a reliable electricity source. 

* Consumer interests demand some continuation of legal constraints 
against cross-subsidization of other business ventures with electricity. 

All electric service providers need to meet minimum standards of service. 
New and foreign providers should meet similar requirements to those of 
Arizona's long term service providers. 

As for the "fairness" issues and "level playing field" issues, it must be 
remembered that there have been and will continue to be a need for rural areas 
of Arizona to receive adequate, safe and reliable electricity at affordable rates. 
Much of the tax and loan infrastructure that create differences between investor 
owned utilities and municipals or cooperatives arose from the need to provide 
electricity in areas where population density is low. 



Thank you  for t he  opponunity to share o u r  views. Barbara  Sherman 
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- =or exam~le, jecause tke Xules are being chailengec . r z  . 
- - cour-c, not2bly &sent from the Report are meanln5z-u 

recomrnezea~ions as zc who has what jurisdiction and haw shoule lz 
be exercised to achieve the desirad goal of a competitive eleczrlc 
nark2t~Iace. Underscandabiy, the Commission' s attorneys czc ' z 
concde zhe Cocrzs long ago decided the Lqislature contrcls . . the comDecltlon issue because thazwould damage ihe ACC's . . lrtlgazion 6efense. 

The Sit? ad other municipals are so concsrned about acy 
o~ening oZ the Constitution which might lead to an examinatioc of 
L ineir - ncn-replated status that they oppose necessa-y Article 15 

. . amen&.ents. Similarly, pros?ective providers a d .  large industrrai 
consumers are so f~arful of any legislative debate which migkc 
c?elay tke Janua-ry 1, 1999 start date that they opyose axy- 
examination of Title 40 - even chmge which would prod~ce a more - flexible market for competitors and a more comyetitive market zor 
consumers. 

The Resort, therefore, finesses these issues by offerizc 
d 

pro an5 con and avoiding conclusions on settled matters. For 
example, a Report rsader does not that : 

More th= 50 years ago, the Supreme Court decided 
L Lhe Legislature s control of the Certification 
Drocess e3es not conflict with the ACCfs rate- - 
making p o w e r .  

Since tiat time, Axizoxia's courts have mled  
reseateCly Lhaz a regulatory comgact =ists and the 
Conmissio~, may administer but may not change the 
2olicy 02 regulated mono~oly. 

Mcre tha 40 years ago, the Supreme Court mled 
zhat th2 C3irmission can only use "fair valuen as 
the basis for prescribing just reasonaSle 
rates. 
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cr:z:cal, seczlee lega l  issces i s  ~ h e  f o l l o w i q  tepid sczcenexc: 

3 e  c Group's consensus is ckat ihe - .  Coilzzs c r  perhaps the Lec i s l a~urs  u ~ c x n s ~ e l y  - 
w i l l  < e z t n l n f !  -df.,etier i Commission musc 
t;vs l ag i s l z i ive  o r  csnsr:i:ucional authoricy 
LO pr3m~lgate  the 2ules . . . (Xegori, p. 3 1 . 

Zepcr-, r t a c e r s  sliculd Zirst  v1ew Xed. S e r l i ~ g '  s  i t l ev ise5  acmcnicion 
m a r y  years  ago: l1T?_eref s  2 sign-FOSZ up ahead. You jus t  crossed 
over inzo  ihe  Twilight Zone. " 

The Cooperatives disacpee i x  may z e a s  with the Report 's  
ana lyses ,  conclusions mc, mosr: importantly, i ts  lack  of 
recornnex~ations or. key s -d jec ts .  12 the iniexests of brevi ty ,  w e  . . . , w i l l  zzchl~9r .c  - f i v e  rnzjor Constitutional and Legislative sub jec t s  
xos t  i n  need oE j e t t e r  focus: 

The Constitution. 

Several consti tutional  hurdles stand beheen t o d a y l s  
r t c u l a t e 2  4 market and c o q e t i t i o n .  The two most c r i t i c a l  a r e :  

X-ticle 15, Sections 3 and 1 4 .  No one disagro-es 
t h a t  the  Constitution gives the Commission 
exclusive ratemaking authority. However, l i ke  mas: - - sower or rered - by '.hat doc~ment, it i s  not  
unre t te red .  As t o  ra tes ,  (1) the Cc;rnmission, noc 
the  crovidex nor consumer, must s e t  them and ( 2 )  
they must be based on " f a i r  value", not some o the r  
s tzndard including the market. Since statehood, 
every time the ACC has t r i e d  to  ignore e i t h e r  
mmdate the courts have ruled the r a t e  invalid. -4s - -- 

imporiantly, in  a t  leas t  one case, they a l s o  
orciered a refmd of a l l  dollars collected under it .  

- 
If these Constitutional requirements a r e n ' t  
change<, no s u ~ p l i e r  and no consumer w i l l  have a 
market based ra te  on which they can re lv .  This - - 
i s sue  must be resolved by the Legislature and tho 
people. 

a -*title 15, Section 2. The K C  Rrrles seek t o  
r e m l a t e  non-electric supply services, i.e. 
m e c e r i n ~ ,  b i l l i a g  and collection, e t c .  ROWSV~T, 
s ince  these functions are not included i;7 t h e  
d e f i c i t i o n  05 ac t iv i t i e s  ascribe2 to  a public 



- - 7 .  

~ t - -~ - l=s  ccrr=cracisc, sev2zkl cases zr=zzzz the 3 - c  
- = - ,  - tX"'- - =. "* 4 - ---- - ----- .- ---, 3 zower 217-c ctn'z 32 ci'~'sr, Fz 3y - . - - - - .  - ---- -.a - ~ ~ > s - s z - ~ z s  . LZ T~T~~LZCIOZ CZ ==-2se serv->ces 
- - ;=<--=,A - ,  la ,--L--,, E C~rscF~ucloca- czsrce Is rt~~irsd. 

T i t l e  8 0 .  

-.-a Ccc- f -= - - --- . . ~ 4 ~ 1 ~  y---~rves 52el that m a y  r a v l s l z c s  ,, ca are - 7 - - 
r e c ~ s s z ~ ;  zc? Z i i G W  z~m~ezizion zo wcrk. lvve r z f s z  ~3 t>Ls s*-A2ar- --- 
as l ~ n ~ - - = ~ -  , - -  ~ C I I ' ~  x-r=.ydlacs. I' The tkee rnosz i n y r z z c  - 
areas art: 

- .  x.X.S. S 40-281. "lacing the cesats e o x t  wkas tke . - .  Csr-~r~cz=e stazure currzntiy requires c3 cze sLde, 
nc one ca seriously argue that tkt 525Fslatrtre 
shoulblz take action to clarify w h a ~  zne Stziers 
c zolicy on competiiion shoul5 3e in the - - .  =;Lc-Lre. This is a cri~ical issue because r ~ r l ~ ~ e  
to act will leave, unnecessarily, the eztire 
fomkaticz of competition in jeopar5y. 

X.3.S. S §  40-285 and 4 0 - 3 0 1  et u. Tkese statutes 
r e ~ i r z  a utility to seek ACC agr,roval before 
sellixs assets or issuing stock or notes. 
Violazlocs rsnder the sales, stock or notes vcid. 
They bur5en a competitive market, slow decisions 

czcse providers, potential or curent, to 
wonder if Arizona's market is worth the peril. 
They were created by the Legislature for mother 
tine m d  must be re-examined by the Lesislatrlre to 
see i.5 tkey still fit. 

Rate Statutes. The statutes in Title 40 - A.R.S. 
§ §  40-250 a d  40-367 among them - assume a highly 
re~lated inonopoly market where ta-4 ---sf "' standar2 
terns ZEZ canditions, rate hearings regiulato-y 
F-'ilin~;s are required to ass== customer 
satisfaction, not consumer choice. Thus, the 
L e ~ i s l a ~ ~ e ,  pursuant to its Constitutional power, - * .  has imgosed on the Commission a variety or rrling, 
nearing ad process requirements. They are 
gatemzlistic and antithetical to the qoal of a + 

corqeritive marketplace. The K C  cm1L de-re~lzte 
zne its Zules don't pu-zport to- Only the 
Lecislzzre c a ~ ~  deal with this issue. 

T k e  natirr? 05 a minority regort is to soko at the core 
product. Tkis rnerncrmd~m is no exception to that general rile. 
However, w e  do DOC Sy these comments minimize nor deniqate ths - - consi2erz5le errs=  devote2 to the Report by 211 ~azziclpzzts. 



Lindy FuIL'iousor 
Chief C o m e !  
~ ~ O ~ \ ; x  CORPORATION C O ~ f f S S I O ~  
I200 T E ~ ~ i  Was;hingon 
Phoenix, -42 85004 

RE: Final Report of the Legal lsszres Working Group 

Dear -Mr. Funkhouser: 

Teak you very much for the opportunity to partkipare in h e  Lcgd Issues Worl&g 
Group. You are to be congardared for your manasemeat of this exceedingly &Ec~dt proczss. 
, . though I an disappointed that the Final Report utiiizd a standad of "unanimous corsensu" 
for determining whether recommendations would be presented to the Commission (a process 
wllich allows one pdcipant to "b~ackbafl" a recommendation otherwise supported by a clear 
majority of &ose preset), I nonetheless commend you for the "inc!mive=lessn of your 
workshops m d  the opportunity for dl to present their views, cornmeats and conc,m- 

Tne purpose of this Ietter is to present an overview of the subsative comments of 
Arizona Fubiic Service Company to the Find R e p o ~  as your September 5, 1997 memo invites. 
Tnese comments are designed to promote, not retard, the movemeat m d  remonsi'ble p,d 
access as quicIdy as possible. And, s in the p a s  Tom Mumaw and I sand ready to work with 
you and the other parties to revise the Competition Rdes to cure their mmy obvious 
deficiencies. 

Tine s u m m r y  comments set forth beIow wiU concentme soIe!y on lead issues associated 
with the Competition Rules.' The many policy issues raised by the competition Rdes ' mill  be 

' Tnis summary is not inrended to be a cornpiere presermticn ofall of APS's views on the Compedrion 
Rules. Those views have been expressed in previous pleadings and W e n  cornmenrs ro the Commission and in 
p m  are h e  subject of an APS Iegal chal1en:e to the rules. Notiins in these cornnmrs shaII serve a s  a wriiver of any 
argument APS has or may have wirh respect to the Competition Rules. 

Such issues inc!ude the calculation and recover). mechanisms for mcei c o g  f:aiIux of&= rules to 
address reiiabiIiy conczrns or industry structure. the impacr of cornperition on I a d  and =re rzx reveques u.d the 
plethora of technical and aaminisuarive implemenr~cion issues. 

~ernbcr: LEI ML?;Dt. a global ruoc~anon of d-ccrrc Lu- :im u ~ r n  z x m k  In 
the unltcd s u r e  and 6C counnr, r n m p b r  rnc rod. 



3 - ;ex lo - A 2  Z c3mmexrs made in orher h m s  and wor!&o mms. iVi& T ~ T .  inncuc:io~. zqd - -  - 
wiL.ocr :z;e?ung the extezsive legai adys is  ma ndF.mext we have proviced amkg h e  

. . worxsnop -2roc-ss. the following reFresent the S ~ & C ~ I  iezd ismrs .:2S bebeves xu: j e  . . . . - 
accressecl, sy rfie Commission in connection with ihe Compe",on X d n :  

1.  L a c k  of Commission Authoritv, 

- 
L . ~ c  Commission s im~iy  has no jurisdicdon, even i iadeq~zre comuensarion is mid, to (a) 
~ a z i t  C C & W  to competiuve genemion service provider; or @) force incumbezt - 
.&izc:ed UtiIities to make their disrribution faciiides avaiI&le to compeuion. Tne f2ct 
+I-,Q- GAL: -QS, and vmuaiIy aiI orher parries, favor i e r d  acczss in one form or anorher cannot 

cl;rs -hs  obvious lack of Commission authoriry. Tne cases cited by a P S  make it 
perfectly clear, and no pparri has cited my direci prec-giem io &e contrary, that it is the 
Iezislar~re. not the Commission, that must ss-abiish the foundzuonri aurhoriry ior ^ retail 
accoss in the elecnic &ty induuy. Only &en cm the Commission bezk -be 
in?pIenentation task We u s e  the Commission to w o k  with U S  to remedy this defect 
a soon a possible, 

2. Mitiaation Standard Related to  Recoverv of Stranded Costs. 

Tile mitigation srandpd in R14-2-1607 is cleziy imlawfd, u~k-ezonabie and overiy 
vaps .  The Commission cannot leeally require utiiities to exgend potentially unlimited 
~ o u n t s  of private capid and other resources to pursue ill-defined business ventures not 
subject to ACC jurisdicdon solely to qudi@ for compesition to which the utiiiry is 
orherwise lawfully entitled as a result oithe Commission's actions. Therefore, Section A 
of XI 4 2 -  1 607 should delete the phrase "every fesible" and add "reasonable" and add 
. . 
'-that are directly related to its re-dated business" so that the subsection would now read: 

The Mected shall take reasonable, cost effective measures 
to mitigate or oEset stranded costs by means such as expanding 
whoIesaIe or re td  -marketst or oflering a wider scope of services 
for profit, among others, that are directly dared to irs regdated 
business, 

3. R e a u l a ~ i o n  of Non-Public Service Cor~ora t ions ,  

R 14-2-1 6 1 1 (A) m~es "- . . nor shdl Arizona electric u&des which are nor /&ecred 
Urilities be able to compete for saIes in the service territories of the An-ecred UtiIiries." 



Y z r ~ i ~ ~ a d i n g  unun b1 guow ronouncozienL numercms ivo?&g gou? p ~ : c : - ; ~ s  
ccizzue :o u F e  abour the exen1 co wn~ch xcn-PSCs are abie ro compe- in icves~or 
onzed ~eliiizy senicz area, either airet~ly mcer h e  C~omoerrdon 2des or  thou^ i o n s  
=< 'iar - ; L L  ~ u ~ r o a u c r d  inte:govementai a g e m e s r  Given the cooixion -&is debare 5 u  
ennenaervd - rhe Commission should ciar.Cv- m a  furher r e c o d h  .;la1 XR!Ll- 16 i ! does 
,or z e A e r  lon-PSCs to compete wirhin the ienict  terrirories of-LEscrsd Utiiiues. If 
-L 

such c3m7eirion k soughr by a non-PSC, then appropriate Iegisladve chtnges mus be 
k?lememcd to insure -dm such cornpetiuon is audiorizedd fair, conduc:ed on a reciprocd 
bsis ,  +rC provides for such cornpensarion as aay  be required for any of u d i y  
F r c g e q  (2-g., under il.RS. 9-5 16). 

4. Obiiaation t o  Serve. 

- -%i;cteci Udiities are required to provide a bundled "sizda.rd oZer" senice io end-users 
L i z  21 under no reciprocal obiigarion to t&e such senice. The Find Report 
ac!.-aowledges the iack of Iegd suppon for -&is unilarerai burden on P3ecred Utilities but, 
airnough proposing some minor changes to the Competition Rules, it does nochiq ia 
si&er liii burden or to equalize ir by imposing such an obligztion ro sene on orher 
ES?s- 

5. Recoverv of Stranded Costs in Rates for Non-Cornoetitive Services. 

L k C .  RICI-I607(J) is, at best, ambiguous and arguably in &a corlilict wirh 
Subscnon H of the same regulation. Tne Find Report is needlessly 'sofi" in irs 
recamme~.dadon for an amendment to this part of the Compedtion h i e s  to clarii). i t o n  
whom mtcded costs can be recovered. At a inkhum, the first senrenco of Subsecuon J 
shouId be deleted 

6 .  '*Streamiinedm Reaulation of Comoetitive Services and Comoetitive Service 
Providers, 

Tie Final Repon se-rningIy accepts the notion thar the Commission has the authorin. to 
excura mnpliancs by cenain ESPs with specific statutory provisions. Tnere is 
~bsoluts!y no authority cited for such a propositioa Moreover, several of the ramics in 
quesion (e-g, ARS. $9 10-285; 40-301. er seq.; and 40-360.02) require or at levr 
nu&orize severe penalties for non-compiimcc. Thus, it is unIikely rhai an). ESP codd 
rezsombly rely on the Commission's unilareAd waiver or modidcation ofthese saixes.  



- . * . .  
LLnc). = u r r c c c e r  
Se.?tezicer 19, 1997 
Page 

i-he o * ~  prudent course of  ~czion io r e com~cza  to ihe Commission wodd  5; io seek 
legisiri5vc m o d 5 c a ~ o n  of those statures rh21 zrc no longer neeczssq or i v k c h  ~ o u i d  
iesric: c o m p e ~ d o e  WS h a  Jlready proposed sucb m o d i f t c ~ ~ o r s  io h e  Jokr  
L s ~ i s l z v e  Study Cornmitree cur;endy evaiwxhn eieczic i n d w :  compeddon ismes. - 
T n z k  you for the oppomniry to presenr these adriiuonai comnenE. I hope rhe 

Commission S--wil l  careWy consider mese viem a d  suppclr thes- -; b a g e s  to *he 
Compenuon U e s  that a r ~  so cleariy required to proq<de me&=@ rrlsiomer choice i~ m 
c5c iendy  m d  1zwkIIy resuucrured industry. 

Sincerely, 

Steven M. Whezler 
for SNELL & WILL= 
Attameys for Arizona PubIic Service Company 



2100 N. Ste- 210 
P . O .  B o x  3 4 5 0 3  
Phoenix ,  AZ 3 5 0 6 7  - 
LC!: (601) 2 5 7 - 9 2 0 0  

Fax: (602) 2-54-4300 
Szaaii: swpr@ainug.org 

Lhcy Funkhouse., bq. 
a e f  CounseI 
Arkona Corporation Commission 
1290 W. Washington 
Phoenix, AZ 85007 

As you are aware, the Arimna Utiiity Investors &sociation 
believes that the Corporation Commission's rule establishing 
electric competition leaves a gaping hole in the regulatory 
oversight of the transition to competition with regard to 
muniapd aggregation. 

The find drdt of the rep* of the iegd Issues Working 
Group in Sections Four and Eve purports ia address issues 
involving non-public service corporations. However, those 
s&ons deal only with mumapal e . . lectric utilitieg and are 
silent about other muniapalitie which may choose to offer 
. * 

- -- 

me same services as those reserved for ~ l & c  k m k e  
Providers under the provisions of RlPZ-I€UI, 1605 and 16%. 

The rule itself ignores muniapd corporations unless they are 
operating eiectcic utilities, but the Commission's Legal 
Division has asserted that muniapalities may offer services 
that have been defined as mmpetiti~e by tfie Commission, 
i-e., electric generation, andllary services, metering, meter 
reading and billing and coU&on 

This creates a serious dichotomy which should be expressed as 
an unresolved legal & s u e  The dichotomy is as follows: 

I. The foundation of the Cammission ruZe is that the 
transition to competition will be regulated by the Commission 
and that market entrants which choose to compete as Electric 
Service Providers rnmt submit to Coinmission jurisdiction. 

Indeed. a l l  of the pertinent knguage in the nde  antidpates 
that eIectric competitors will be regulated, as in R142-160j 
which says, "A properly cerfifbfed Electric Service h v i d e r  
may offer any of the following services under bilateral or 
multilateral conhaas wi*i retail consurr.ers:" (Emphasis 
added) 



2 Eiowever, the Cammission is baried 'bv ~ l e  .bkona Constitution from 
re@ulat;,?g muniapai corporarions and h& no appazat authority to nmud a 
mUni+ality to obtain a Certificate of Convenience br Xec2ssiv or sub*; in 
m y  other way to Commission rules and regulations. 

3. As a ;endt, cities and towns throughout XrLona will be abie to awegate 
thousands of retail electric customers without foliowig khe same ;ules 
imposed on other Ekkic  Senice Providers. They will be abie to set prices, 
aggregate eleaic loads, &tall and read metars, bbi cutamers and establish 
their o m  protocols without regulatory oversight from anyone who knows 
anwg about the electric industry. 

4. While it's not possible to predict predwiy the effect of creating a potentially 
k,pe umgukted segment of the industry, the consxpences could be severe 
for s y s t a  reliability, consumer understanding and &e conduct of a 
competitive marketplace 

3. Members of the staff  of the Utilities Division who w w  instrumental in 
drafting the competitive Iule say it was always their intention to require 
regulation of EIestric Service Providers and not to create an unregulated 
segment of the industry during the transition to full competition 

In our view, municipal carporaticms should either a) be erciuded from 
competing irt the service territories of Utilities until the 
Commislion has relinquished its regulation of competitive services or b) be 
required by legislation to follow Commission rules and regulations 
governing the transition to competition. 

In R14-2-1611, the Commission purports to exdude Arizona electric utilities 
which are not public service corporations from competing for sales in the 
service tenitories of Affected Utilities. ThIhere, it may be possible to amend 
the nrIe to apply a similar prohibition to muniapaiities which do not 
succumb to Commission jurisdiction. The other option is a statutory 
enactment described previouly. 

In any ~ s e ,  the report of the Legal Issues Working Group should at least 
recognize the prospect of unregulated muniapal aggre@50n as a significant 
U N ~ S O ~ V ~ ~  I€!@ ~ S U C  

Sincerely, 

Bill M d  
President 



TO: 7 .  

-:cay Funkhouser, Chief Counsel, 12'52! Division 
-~,ZZONA CORPORAT:ON COM-M~SSION 

FROM: 'Jiejb Crockett, Lou Stahl 

DATE : Sqtember 15, 1997 

RE: Final Comments on the Repon to ihe *L+zona Corporation Commission 
Rzgxding Elecrric haustry Cornpendon 

The following represents final comments on the Report to the Arizona Corporadon 

Commission ("Report"). 

It shouid be noted that many of the commenrs previously made by the Consumers represenicd 

herein, ASAIICO, Incorporated, Cyprus Climax Metals, ENRON Corp. and the Arizona Association of 

Industries, with respect to the various Drafis of the Rqor t  were not included in the Find Drafi of the 

Report. The Consumers are again providing their position on issues, as the representatives of a major 

segment of the interested parties, as we11 as specific citations to relevant authoriry which should have 

been included in the Report in order for the Commission to have a more complete understanding of the 

constitutional, starutory and legal basis for any decisions the Commission makes regarding electric 

industry competition 

It is renecdully submitted that the following comments be considered by the Commission in 

connection with its review of the Report: 

Introduction: 

The Innoduction does not reflect that there wzz often not a consensus on whether any acdon 

should be taken at all as well as many areas where a consensus could simply not be reached on any 

particular action For example, with respect to the proposed Constitutional and statutory amendments 

requested by the -Misted Utilities, some participants believe that no amendments are new, pnssary, and, 

therefore, believe no action is necessary. 

The term "Consumer" should be construed more broadly than to "refer primarily to high-volume 

purchasers of eIecQic generation s e ~ c e s . "  Other consumers who would not be considerzd hi&-volume 

purchasers are also involved in the deregulation process. 

Scope of the Commission's riuthoritv: 

The A.fTected Utiiities a r g e  that the incumbent udiides have the ri&t to a monopoly position due - 
to an allesed re,@atory compact with the Stare of Arizona The position of many of the consumers of 

elecmcity, as well as other parties, is that mere acquisition of a cemficate of convenience and necessity in 

a gven area does not g v e  a public service corporation the exciusive r i h t  to prolid. +. ~Tectic sewic?, m d  
/779972.1/1219433 



no propep right i0 a monopoly nry be c i m e h  .X~senr from Lie Ciszvs=ions 1 2  the ,iepork however. 1s 

m y  citar;on io h e  approval af &e co11smers' v ie~ .~oln t  by the Superor Court of . ~ o n a  sex foorih a 

the recent decision of the Xonorabie Steve2 D. Sheldon in L:L Nesr C~mrnmzca~om, Ijn. Y Ze 

Anzona Cornoranon Commizsion, a d, CV 95- 1A251 @fay 5, ! 997). T i s  is an irnpoporrant decision h 

&us area of whch the Commission shouid be awarz and which should be foilowed as it progresses 

through the appellate system. The ~oirTjosition of ;Oe LCS. West case on the ie3g.hory compact and 

takmp arguments will undoubredly have a ii-gificar impact on the -4.Z-ec:ed Utiliries' aqxnents. nu. 
the citation to the US CVet case should be noted a sach juncme where the ~ q u i a ~ o r y  compac: is 

discussed or referenced, as well a in the secdons wherz the Mected Urillies raise the takings q w e n r s .  

(Sections 1.1, 1.2, 13, 1.4, 1.5,2.1, 22.) 

It should have been made clear in the Report r h t  ARS. 3 40-28 1 does provide for an 

exclusive and indefinite monopoly. There are no perperual rights under Amona law. The .kzona 

Constitution makes it very clear that monopolies are disfavored, stadng "monopoIies and m.sts 

never be allowed in this State ..." (Ark Const AT- 14, § 15) (emphasis added). This cornerstone 

Constitutional principle is set forth in footnote 4 on page 7 of the Rqon,  but should be stated in the text 

rather than relegated to a footnote ?his principle should be reiterared in Sections 1.1, 12, 1-3, 1.4, 1.5, 

2.1,22. 

Section 1.1: 

P q e  3, bottom paragraph - Tnere was not a consensus of the Working Group that (1) the 

Commission must have additional Iegisladve or constitutional authority to promulgate the Rules; (2) 

the Commission should clarify that the Ruies do not S e c t  the exclusivity of dinibution services; or 

(3) the Rules need to distinguish between c-diicates for distribution and certificates for other services. 

Page 6 - Footnote number 3 should not be ielegated to a footnote but should be included in the 

text of the Report, 

Section 12: It is incomctly stated on Paoe 10 that "The Working Group consensus is that the 

Commission should consider addressing this possiiiliry in amendments to the Ruler" The consumers 

who have been actively padcipating in the Working Group do not agree that the Rules need to be 

amended Thus, it should be noted that "no consensusn was reached on this secdon Comments A and C 

should be eliminated to the extent they state or imply that the Rules need to be amended or augmented. 

The gods of Comment B, and even A and C, may be reached without amendments to the Rules. Further, 

with respect to Comment B, the c o m e r s  take the position that the obligation to serve should and does 

continue so long az Affected Utilities are recovering stranded costs because until such costs are fully 

recovered, Mected UtiLities are beins paid for their investment and for the costs of implementing 

competition. Mkcted Utilities should not be allowed to p u s  on additional costs to c o m e r s .  

- 2 -  
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1 Section 1.3: lne tex~ of -4nicIe 15, Secdon 

kciudea in his secdon Section 10 provides: .'.iil 

m q o n a r i o n  of eiecticity, . . . h r  ?refit, are deckre 

I2w." Funher, under the provisions of AKS. 10-332> 

of facilities. 

:O of the -k- i -Z~'~d Consrimtion shouia also 3e 

e i ~ z c ,  rrami~Gsion, . . . copxarions, for &e 
3 . .  :o 35 COTL~OT.  3:-ZTS ma iil~jec: :o i a n ~ o i  5y 

&e C ~ m i ~ i i o n  ."u rhe Tower TO order johr ;?se 

I Secrion 1.5: In the h d  paragauh of fhu; seczion on ;age 11, the words "and  consume^" 

should be insexed after the word " S W  in order to alert ihe Commission ;ha1 others share Stafr's views 

) on this issile. 

Section 2.1 : On page 14, fim paragraph, it snouid be noted -dm =ore than a single p&cipanr 

"gees that the Mected Utilities shodd be precluded &om cross-subsidizing their unregulared activities 

with funds recdved fiom ratepayers, that accoundng methods u l d  procedures to prevenr cross- 

mbsidizaiion should be bpnplemented, and that they should be required to pay fair market value for the use 

of utiiity personnel sgiices, and equipment used, as weil as royalties for any intangible benefi~ gained, 

throu* aEtiliadon with the regulated utility. These directives should be extended to enwmpvs any use 

oithe personnel assets or credit of the utility to benefit the unregulated activities. 

Section 3.1: in response to the statements in this section +h utilities should be required to 

expend resources in mitigation of s m d e d  costs, some parties believe mere should be no limitations on 

such mitigation requirements. Rather than limit mitigation efforts to o d y  the use of funds senerated 

by "traditional utility service" the Afiected Utilities should be required to use any revenues that are 

generated by or fiom the use of personnel, assets or the credit of the utility to mitigate stranded costs. 

Consumen should receive the benefit of all revenues generated by the assets, personnel or credit of the 

utility. Those assets, personnel and credit of the utility were traditionally devoted to serving the public, 

with the ratepayers retuning the investments to the corporation through rates, and any continuing 

revenues fiom such assets, personnel and credit should be utilized to complete the retun of that portion 

of the investment rendered m d e d  by competition. 

Foomote number 6 on p a p  17 should have the word "dutiesn micken and replaced with the 

words "legal obli,oations". 

Sections 3.2 and 33: It should be noted that there is a disagpzement u to whether there is a 

conflict between R14-2-16070 and R14-2-1607(H). Aiso, the Commission should be aware that the 

Consumers take the position that stranded costs should be recovered from all who benefit &om 

competition. Under the "comment" on pase 20, the words "see the ciiscussion above" should be 

srricken and replaced with "no consensus". - .  

I Section 7.1 : Ir should be noted in this section that some participants take the position that the 

availability of two county financing is a benefit which will not be ai-&able to d l  prdcipants in a 

i C1 
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cornpe~irive xarker R e c o m g  -hs  fact, -he Camrnission shouia nut i rz2 ipec idc mies or m&; 

chmges io -he Iiules whch will affkmatively fos~er che use o fLhs  benest by some ?ankipants io h e  

dsniment o f  oiher participants. .More particulariy, if a corpontion C ~ O O S ~ S  io sxead irs s e ~ n c c  

temrory in such a manner as to increase in costs of ihancing, these cos-s should not be passed -&rough - 
to consumes as costs. The lasr sentence in the secand -3dI p a r a q ~  h on page 12 (''-bother soiuuon is 

for the Commission to inciuae in its definition of recoverable stmnded COSIS, any increse in h a n c h g  

cosrs or the asranded cost of any asseo because of local Smishmg requiremenrs.") snouid be deiead. L: 

corporations wish to take advantage of beneficial financing, they should also recognize that they inus1 

live within the parameterr of that hancins in order to accept i t  Comorations should be required to 

weis$ the bmefits of the financing against its possible burdens prior to accepting iq even if some of 

those burdens mean foregoing some market share. 

Section 7.1: Here again, the Consumers' viewpoint was never incorporated into the Final 

Draft of the Report To accimately reflect the pamcipants' positions, it should be noted that some 

participants believe that solutions to the issues raised in this section are possible without amendmenrs 

to the Rules. Possible solutions may include that co-operatives simply not sell to non-nembex, or 

inako mernbership in the co-operadve a condition of service. Still another possibility is to match the 

FERC mechanisin put in place to handle this financing tool. Companies should not be able to utilize 

this type of fzvorable financing without being required to recognize that benefits and burdens must be 

weighed, even if some of those burdens require a lesser market share or more limited senice areas in 

the competitive market. As discussed with respect to the IWO county financing, RE4 financing is 

beneficial financing which is not av2iIable to all participants in a competitive rnvket. That fact should 

be noted in reviewing the Report, as well as the position that no Rules should be adopted which will 

foster the use of this financing by some, to the detriment of others in a competitive environment 

Section 9.3: Further comment on this section relates to the ability of the Commission to 

permit the rnarkct to determine fair and reasonable rates for senics .  The Commission's power to 

prescribe rates is exclusive and cannot be interfered with by the l e ~ l a t u r c ,  the courts or the executive 

branch of the state government Pueblo Dei Soi Water Co. v. Arizona COT. Cornm'n, 160 Arir 285, 

772 P.2d 1 138 (Ct. App. 1988); Southwest Gas Corp. v. Arizona COT. Comm 'n, 169 hi. 279, 81 8 

P.2d 714 (Ct  .4pp. 1991); Conrolihted Water UtiLs.. Ltd. v. Arizona COT. Comrn'n, 178 Ariz. 478, 

875 P.2d 13 7 (Ct. App. 1993). The Commission, in operating in the regulated monopoly arena, sets 

rates as a sumgate for the market because, in the case of natural monopolies or re-dated monopolies, 

there is no market. Replation is an attempt to artificially duplicate the market and market rates. The 

Commission is permitted wide latitude in setting rates and, by allowing the market to ser reasonable 

rates, those mes,  by all estimations, will be lower than replated monopoly rates. Regulation in the 



- -..Cinor,ai :bm may st111 be :ymred, ma may con&ue lmaer -be ? ; e ~ ~ n r  swxiory and ionsr?tur~onai 

scheme. for i5e operauons oi, and ihe se-g of x e s ,  charges. fees. c:c. for the - 3 ~ ~ s i 0 i l  2nd 

i isxbunon of eieczic:ry. 

Section 9.4: Tne Commission shouid note a rhe ourzec of - h s  i K Z O n  char there is subsranrial 

disagecment over wherher samtes andor die Constiruuon need 10 be m e n a d  and if so, what mcse 

mendmenrs shouid be, as well as the scope of the mendmars, if any. Speciiicaiiy, ir is the position 

of  many inrerested p d e s  that statutory and Constioluonal amendments are xot zecessary. 

Section 9.1.1.4.R.S. 66 40-281 and 282: Since dimibution and mcrmission senices have not 

bezn deregulated, these statutes are required to remain in force and eEc :  :br those services. Tne Rules 

chaw a suriicient distinction berueen disnibudon, mnsnission and genedon-  

Section 9.4.6 Foreis  corporations already do business in .lrizonz Tnis fact conmdico the 

arguments and hypothetical issues raised by the Affected Utiliries wim respect to this starute and 

neczssary amendments thereto. 

Sections 9.4.7 and 9.4.8 A.R.S. 66 40-285 and 40-301 et seo.: Tne Report shouia have made it 

clear that it is only generadon which is being deregdated and that dmioution and trmsmission will 

remain subject to regulation and control by the Conmissioe Additionally, referenc- should be made 

back to the recommended statement of policy noted in Section 9.42, which couid be des iped  to 

adequately address the appficability and the scope of these statutes in the generation area In addition, 

h R S .  0 40-285 would not apply to cornpetiton since faciIides would not be "necessary" in the 

p d o m a n c e  of duties to the public when there are alternative providers available to the public. It is, 

however, necessary to retain the limitations set forth in U S .  5 40-285 when "necessary" facilities are 

involved. 

Section 9.4.10 It should be reiterated *bt it is only generation which is being deregulared, not 

distribution or transmission. Thus, it is still necessary to retain the pro* ~ o n s  set forth in A-R.S. $ 40- 

341, et seq. in order to allow c o m e r s  to convert overhead facilities to underground. 

Section 9.4.11 It should be reiterated in this section that it is only generation which is being 

dereguiated, not distribution or transmission Thus, it is still necessary to retain the limitations set 

forth in A.R.S. $40-360, et seq. with reference to siring gmeradng plants and high voltage lines. 
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Lindy FmLlouser, Chief Cornsel 
- - i z o ~ a  Coqorac ion  Commission 
1200 X e s t  Washington 
Phoenix, ,Arizona 85007-2996 

- Re: Comments on the Proposed F b a l  Dra f t  05 t h e  Report o f  t h e  
i.ega1 I s sues  Working Group TO +Ae Arizona Co-qoratioo 
Coxmission 

Dear P I .  P i k h o u s e r :  

By mernorzndm o f  September 5 ,  1997, vou submit ted the proposed  
f i n a l  & a f t  r e p o r t  05 t h e  Legal I s s u e s  Working Group t o  ics  
p a r t i c i ~ z n t s .  YOU asked f o r  i a c i v i c u a l  f i n a l  cormnents t o  be 
retu-?led t o  you no l a t e r  '&a S e ~ t a d e r  12, 1997. 

I w m t  t o  congra tu la te  you on p u l l i n g  t o g e t h e r  a r e p o r t  that 
g i v e s  a  c l e a r  p i c t u r e  of  t h e  m j o r  i s s u e s  &&zit t h e  Legal I s s u a s  
Working Grou? confronted dur ing  i t s  d e l i b e r a t i o n s .  I t h i n k  t h e  . 
Commission should be q r e a t l y  a ided  by your e d i t i n g  e f f o r t .  I 
have o n l  y  two obse-rvations . 

F i r s t ,  t h e  d iscuss ion  i n  Sec t ion  1.1 of the "monopoly" status o f  
C e r t i f i c a t e s  of Convenience ad Necess i ty  i s s u e d  under A.R.S. 
S e c t i o n  40-281 can e a s i l y  be remedied by a c l a r i f i c a t i o n  t o  t n a i  
s t a t u t e  s i m i l a r  t o  t h a t  done f o r  the telecommunications industry. 
O f  t i e  vz r ious  p o s s i b l e  s t a t u t a s  i n  T i t l e  40  discussed  i n  t h e  
r e p o r t ,  t h i s  i s ,  i n  my view, t h e  one s t a t u t e  *at c l e a r l y  
d e s e r v e s  cons ide ra t ion  f o r  l e g i s l a t i v e  change. Other p r o b l m  
t h a t  have been r a i s e d  probably c a  be  more e fZec t ive ly  addressed 
a f t e r  Pxizona b e n e f i t s  from watching Ca l i fo -Ma implement i t s  
p r o g r m  beginoing i n  Jaiiuary . 

Second, t h e  unresolved d i scuss ions  m2ntioned i n  seve ra l  pzrts 05  
che r e p o r t  concerning u t i l i t i e s  t h a t  are  r e w l a t e d  by t h e  



Lincy FE:<~ouser 
Seycernber 12, 1997 
?age 2 

- - Commission m d  those that are not czr. also 5e lezc z c r  mothaz 
- i ,  L-ne. r? - is inporcanc to xoie the lack 05 a ~ r e ~ e n i  on whether a 
grobl2.l exists and wilar actions may or may lor be necessary. 
Effective bglc~entation of chis pr3gram will requiz? ell oZ the 
Commission's resources. Being siderrackod by enterizq iato this 
area will noc help. Califoraia saw no reason co charge its 
current scheme and .zxizona need nor eiiher. Phen ihe Commission 

i' is finished deregulating retail electric szles, 1c will by ~ a e n  
have evidence of whether that porcion of the distribution 
business that remains within its jurisdiction has problems or 
not. There will be plenty of tine then co consider cures to any 
real problems that can be denonstrated through eqeriancs rather 
than specnlation. 

Again, congratulations on the excellent effort that has gone into 
this report. 

RSL: psr 
cc: IEDA Members 
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C k 3 z  CZ-SS~,  Lwal Division Y 
12 0 0 Wesz Washinq~cn 
?hoe=Fx, k l z o n z  8 5 0 0 7  

Xe: B e l o r t  02 &he .L-izona C o q o r a i i c r  Commissioa's Leczl Issues - wor :&g  - Grocp ( RZesort ) 

-S~zsuazic t o  the  acpeen=t rezched a i  the  A u g s t  28 ,  1 9 9 7  meeiixq of - .. t h e  L e g d  Issues Working Group, a s  r s r ~ 2 c t e d  il Cons:znce J. 
Pitzsi;iimons September 5 ,  1 9 9 7  t r m s n i t c a l  mernorzcGum, PC-= E z ~ r  w 
S e r g i c s s  ( n3erT  S e n i c e s  " 1 hereby sLfirnits its i 2 ~ i v i d u i i l  " Ziza l  
C ~ T R E I P _ T ~ ~  s . " 

A s  you a r e  aware, a rapresentztii-e of & e r q  Services  has 
par:icipzZed a s  both a member of the Legal Issues Kozkiq C-rocp and 

w r e g o z ~ e r *  during the period of time wie- the  Raporc w z s  being 
develc_jed. A t  various times that  iztdiviuual hiis ma& s c j s i a x t i v e  - - -  obsen-ztions, suggested ed i to r i a l  c h a s e s  =a o r ~ a r a d  wriztzn caxt  - 7 - - where bs l i eved  apprapriate i n  su;lporc oz t ae  c o l l & o r ~ i i ~ ~  i r r o r i  
c o n c o m ~ l ~ - i e d  by XI+-2-1616. 8 e ~ a ~ i z i . n ~  t h a t  a conssnsual process  
by i t s  ve-7. nature canaot fu l ly  accornmoda;e h e  views of 211 
concanal,  Eileryy S a ~ i c e s  nsvorthaloss believes thz t  the  f c m  of 
Report ~ r ~ s m i t t e d  on September 5,. 1597, on balace, represancs  a c  
i n c l u s i v a  and f a i r  prasentation of the  issues  ad&-ssee and 
arTclxe_n-=s advanced by the papLic isa ts .  Accor5in~ly j  is  has .. - .  nochixg t o  suggest by wzy of addit ioo o r  r n o c ~ r ~ c a t i o o  as of t h i s  
j w c t u r e .  

A s  you a r e  a lso awara from i L s  ac t ive  o ~ % i c i j ~ i i c ~  a s  zn 
i n t s x s - . o r  in the M2ricooa CoUiy S i ~ ~ e r i o r  Ccurr li=iiztion - 
r e s c l t i ? . ~  from the Commission's i s s u a c e  of Decision fjo. 5 5 5 4  j 2nd 



T 1:s acoccisr of 314-2-1501 es seq., znerw Sez~ices belizves zkzz 
e Ccrrimission's aczions in  skaz resard were wickin Lzs - CG~~tcz-y acwers jurlsdicticn. ' cors~izx=iczal an2 ---- , - 

7 . ,  . - --A 

c ,  z z e r 9  Sar~ices believes such acziocs were consistsc~ . . wLzh t~xc  12 5~1rchez&r_ce of che 31?13lic Fztzr~sc of the State c E  - .  7 .  J~Fzoca =c 1x5 zssi6e,n,cs. What is czxclal for all concerxec 2s 
for the Camiiissicn to continue to acr, In ciis manner dcring the 
a- LransLtFon zo a com~e~itive envlronmenz iz che provision c E  

eleczric ser~lces . 

Throuch its issuance cf Decision No. 60351 on Auqst 29, 1997, the 
Commission has detemined zo reopen che electric competition 
procee6irrg (Dockee No. U-000-96-10'5) F3 order to (i) receive 
presentations and -recommendations from representatives of each 
workinz qoup established by Xi4-2-15OI ec seq., and (ii) consider 
proposed accicions anii/or modifications zo the previously adopted 
electric corngetition rules. Znergy Services will continue to be an 
active gtrticipane in the reopened ~roceeding; a d  accively 
supporcs che Commission's indicated intention to conduct thzt 
proceeding in an eqeditious manner. Signifi~~c in this regard is 
the following stacemeat of the Commission: 

"3ecause the Xules phase in competition according to an 
established schedule, the Commission believes that the 
rule making process should commence as early as possible 
to meet that sche6ule. " (Decision No. 60351 at page 2, 
lines 1-3) (emphasis added) 

By its issuace of Decision No. 59903  and its adoption of Rid-2- 
1601 et sea_., the Commission established a framework by which 
Arizona's retail electric markets could transition to competition. 
That traasition is now under way. Through the reopened proceeding 
provided r'or by Decision No. 60351, the Commission will be in a 
position to adopt such additional measures, if any, as may be 
necessary to assure that: such transition is fair, equitable and 
orderly. But, as the Commission has correctly concluded, such 
"fine tuningn does not require that the previously adopted schedule 
.L7  LO^ implementing competition be disturbed. or delayed. To the 
contra-xy, the gublic interest requires that it not. 

1 E a e r ~  Services also believes that no constitutional or 
statuto-y changes are necessary to support or rationalize the 
Commissionrs accions. . Certain parties have suggested certain 
"clarifyingn amendments-to various provisions of Title 40 of the 
Azizona Revised SKatutes. Energy Se-ices believes such changzs 
are maecessary, and would opgose my proposals of that nature if 
they entail a risk of undercutting or restricting the Commission's 
authority tc provide for competition in the retail electric 
indus txy . 



. , T t a r k  you f o r  the ogoortunity 20 s-arnlz zhese ''2inal c=;n;nezzsu i2 
ccnnection wLth the s'epceder 5 ,  1997 , - J C - 3 ~ s ~  ---- 3f ~ h e  2eprz. 

V e r y  t n l y  yours, 

Lawrence V. Robertson, Zr. 
Attorney for PG&E Ener~iy Services 



Comments on Orzit of L-.@ Issues 'No9~ing Group 

September :5 ,  1997 

- 
I ;e following are  :he -rslimir;sr/ ccmments ci the Resicentiti Utility C a n s c m ~ r  

ORCE (RUCO) to the Rascr; sf the Anz-nz C c ~ o r a t i c n  Ccrnmission'a Legs1 issues 
'Norking Group ('Repcri'). RUCO wiii have tcciiicnal carnmerts  2s tc legs1 n s b e r s  ts 
more scecific ~ r o p o s a i s  a r e  made ar;d ihe rsccris of the ~zriccs other working grcups 
s r e  pcblished. 

A. Purpose of Comments 

-, 
I n e  iegislatur? s s t~b i i shed  the RUCO fcr the fcllcwing gurposs: 

'Tne pcrpasa of the rsssicential utility consumer o f ice  is to 
regresent the ictwests of resicenriai uiiiity consumers, cnticaily znalyzs 
proposals made by pubiic servicr wrparations to the wrparaticn 
cammission, develop its own r ~ ~ m m e n d a i i o n s  ar;d present :her ,  to the  
comrnissicn." 

Laws 1S87, Ch. 222, See. 1. 

T h e  stciute expznds on the purpose of RUCO by giving its Dirsctor the power to 
participate in utiiity rate csss and other p r o c e d i n g s  of the Arizona Corporation 
Commission ('ACC') affecting residential cansumers. Tne statute states: 

'A. The director may: 

1. Research, study ar.d ans lyze  residential utiiity csnsumer  
interests. 

2. Prepara 2nd present briefs, srguments, proposed w t e s  or  orders 
and  intervene or appear an  behalf of residential utility consumers before 
hearing oiiiczrs 2nd the carpcraiicn a m n i s s i c n  zs a psrty in interest 2nd 
also participate ts a paw in intews: pursutnt  to Secs. 40-254 a n d  
40-254.01 in proceedings re!ating to rate making o r  rate design and  
involving public service ccqoreiicfis  . . ." 



ZUC3 C c ~ c e n r s  or; L?cSl issces Xessn 
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-. 
I 7~ fcllcw~ng c x m e n r s  :re :ercerzc 2s 2 -ssi?~t =i :he ze:e4mlFSi1cn r3i :re 

3irec:er :kar ihe qrcscec: ci a mqcr znar;ge r: 7 2  TzGziSiiCn sf S!~C:~IC ,iiiiries m s y  
nave 2 trernenccus irnoac, on i~siceflnai cznsccers .  

9. General Comments 

T h e  Reqcn cantinually d i s z ~ s s e s  isszes acd czr:cems ci the 'Ccnsiimer." Gn 
?sse 4 c i  the Repcr?, "Csnsunei '  is de5r;ed a s  referring "primariiy :o hign-vciume 
pcrchaszrs  of electric generation services." \Nhiie SUCO is c ~ n c e m e d  with this 
, 'Consumer," FIUCO's primary csncrrn is cn behaif c i  residenrial utility cznsurners. 

- 
I n e  Fiepor? does  nct directly address isrces cf ~ r i m a r ) ~  imccrtancs to the - residential cansumer of slecriciry. I ne  majcr isrce to residenrial canscmers is :he 

prcvisicn of cinintempted, universal e l e c ~ c  pcwer ar the lowest pcssible rates. 

T n e  intrcdudion of the salutary ccncspt cf c=lm~e?iticn in the provision a n d  szi9 
of generation cf eiectricity a n n o t  be allowed to ieave even a moments gap in the  
a s s u r a n c e  of uninterrupted, universal electric s c w e r  at  tiie lowest possible rates. 

T h e  Repcrt has  not addressed the legzl aspects  ci providing uninterrupted, 
universal slectric power s t  the lcwest possible rztes, c r  LCIe legal mechanisms wnich 
n ign t  allcw residential consumers to parliciprte in the mar'rcet tbr lower c a t  generat icn,  - oiiling 2nd cailection, metering and rneterieadirrs servicss. I n e s e  issues remain to be 
resolved. RUCO is advocating evidentiary h e a r k g s  pricr to any additional rule making 
so all parties may present their positions on a "level playing field." It is clear from the 
Repcrt  that liitle consensus was  reached by ;he lesat wor'r<ing group; a similar siiuaiicn 
exists with the orfier working groups. An evidenuarj r e a r d  wiil provide the c ~ m m i s s i c n  
with a solid basis for any rnoditations, a d d i t i c ~ s  z r  c=rr&ions that may need to be 
made to t h e  Electric Retail Competition Rules. S u ~ 9  evidentiary hearings a r e  
csmpelled by the omission a i  any meaningful Iqal analysis in the Report related to the 
a s s u r a n c a  of uninterrupted, universal elect tc  power a t  the lowes: possible rates. 

C. Sections 1.2, 1.4 and 6.5 

Sections 1.2 and 1.4 address legal issues related to the  ACC's ability to require 
utilities to b e  the "provider of last resort* and the aciiiry to resulate providers of 
senera t ion services who a r e  not currently re~u ia ted .  

For residential consumers, there must b e  a provider of last resort, Certain a r e a s  
ci i h e  State,  by virtue of an area's rural character, tcpccjraphy, low densities o r  o the r  
r easons ,  n a y  not be  atttactive to providers of generaticn services. Again, there c z n  be 
no  doubt that each residential ccnsumer in Arizcfia shalf be served in a n  e5c ien t  acd 
low c s s t  manner with electriciiy at that ccnsumef s kcme. 
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n - 2ec:icn 5.5 =,ccresses z s e u r c a  siannicc :ssnes.  i !re evzrizciiiry zi I c - N  CZSi. 

uninterr-cred. ilniversai s e n i c a  zpclies io any cisczssicn ci ?i!i~:a g ianc i r ;~  :c e n s u r s  - , 

ihat ihe senerat icn rescurczs zre svziisble co irmdle ihe ? ~ i c r s  needs  cr :ke cesicents 
c i  Arizcca. \iVhiie the natural ssuiiibrfun of ihe ;r;ar'~etpiecs j~ i i l  iike!y :~cisf',~ rhe 
zvziiabiiity oi seneraticn resaurczs in rhe !ens tern .  it is n e c z s c a r j  :ket szci icuai  
review 'se uccertaken in :he chcrr term to insure that :esid,c~daI C C C S ~ ~ T ; E ~ S  h a v e  
resourcas  avaiiabte. 

V ~ r i c u s  mecbanisms shouid be sxamined ic enccurzse  c~mceii t icr ;  x o n g  - providers far the residential cznsumers a s  c~storners .  i Eese n;ec;lenisms z r e  the 
provincs of cther wcr'r<ing groups. The ACC wiil b e  recuirec', tc make a 5nsi 
de ternins t icn  on these mechanisms i'ollcwing reczmmenczticns frcm wcrkir ,~  s rcups .  
P r e s e ~ t a i i c n  of evidenca may also be Eecssssrj for the ACC to make a r e a s c n e d  
ceterminaticn a s  to the mecbanisms that wiil b e  zvailabfe to ihe residential csnsumer .  

D. Sections 5.1 and 6.1, Stranded Costs 

A broad examination of the existence and cuantificsiicn of stranded ccs:s must -. 
be ur,der;aken. I n e  parties to s u ~ ?  an inquiry must b e  required to examine a n d  
quantiiy zny  s u ~ ?  costs whi& might b e  attributabie ic the residential mnsumer .  No 
levy of s tranded m s t s  on the residential cansumer can b e  zllowed widwrit a g rocess  
that allows residential consumers to meaningfully participste. T n e  residential 
c a n s u m e r  must have the oppcrtunity to advcczte fcr its pcsiuon in a n  evidentiary 
procseding. 

RUCO agrees  with Stzif that a n c s p t s  such 2s "mit i~aucn"  a r e  we!! defined in 
bodies of law such a s  commercial lease Iaw and such bodies of Isw should be 
examined to determine precise analogies to the anticipated ~ r o c z e d i n g s  when s t randed 
cos t s  a r e  aileged. Two examples point out availability of s u m  other bodies of Isw. In 
Corngan v. City of Scattsdc^ie, 149 Ar i t  538, 720 F.2d 51 3 (1 S%), certiorari denied 1 07 
S.Ct. 577, 479 U.S. 986,93 L.Ed.2d 580, the hzma Supreme Court se t  out  a 
s tandard  for measuring damages  w h i ~ ?  may have a ~ ~ e d  zs a resuit of a tenpcrarj 
tzking, a concspt  quite similar to a stranded c o s t  Such a test, which looks to the 
overall e m n c m i c  consequences of +he adion in question, is an znaiccgus situation 
wnich ass i s t s  in understanding a stranded cost issue or ctain. 

"Reccgnizing this problem, we feel the best accroa~,c1 is not to recuire the  
applicaticn of any particular d rmage  ruie to all temporary taking cases. 
Instead we hold that the proper measure of d m a s e s  in a part iwlar  a s e  
is a n  issue to b e  decided on the fscts of ea& individual Ese. It is our  
intent to compensate a perscn for the losses h e  h a s  actuaily sofiered by 
virtue of the taking. . . . Tne d a m a ~ e s  awarded acd the way to measure  
those damages thus may be  adapted to ccmcensa ie  the p a Q .  . . fcr his 
actual lcsses. 



\He SMpnZSiz2, ilcwever zc n a r k -  ivrzr n e ~ s c r s  ci zsrnzces 
IS accrupriale in a p e n  case. :re zl,vzr=: nus: o c p  ze for 2c:zzi 
carnases. Sucn accai c a r n a p s  3cs; z e  2rovEcce :c 2 ~ e z s c c a c l e  - cafiainty srnriar to csmmon law rcrt c s r n q e s .  (C,:axcn enrrtec) I firs 
aoproacn w~il csmcensare for ;ossss  zcually sti;srzr, l,vniie a v c ~ c i ~ g  :he 
threzt c i  wincfails . . . . 

- 
I n e  cancapt of mitigation is li~ewise well c c a r e n t e d  in ,A\ikclna law: 

"Tne party injured by a breach c i  czntract has a cur\{ to take reascnzble  
steps to avoid be cmseauencas c i  iclicwn injcries. Caur] arcs. 
Rsnches, lnc. v- &~lsworif7, 103 Ari t  5: 5, 5: 8, a P.2d 453, 4E 1 ( 1  SEZ); 
Fsirway Buiiders, lnc. v. iM.zioui Tcwers 5entzi CG., lnc., 1 24 Ariz 242, 
255,503 P.2d 51 3,526 (App. 197s); Sarnes v. i c ~ e z ,  25 ArizApp. 477, 
481, 544 P.2d 694, 528 (1 975). T'ye paw in bresch has  the bcrden ci 
showing that mitigation was reascnably possible, kct was not rerscnably 
attempted. Faimay Builders, supra, 124  Ariz at 255, 6C13 P.2d at 526. 
Whether the duty is vioiaied is a question c i  fat- 124  Niz a t  256, 603 
P.2d at 525. 

~Vcrthern Arizona Gas Service, Inc. v. Pefroizne Trznsqort, he., 145 Ariz. 467, 477, 702  
P.2d 6% (App. 1984). 

Other applicable cancepts and law will apply to ihe sfranced c a t  analysis. 

E. Conciusion 

RUCO is hopefui that the advent of mmpetiucn in generation, billing and 
c=llection, metering and meter-ceading se rv i e s  wiii b e  a benefit to the residential 
a n s u r n e r s  of Anzona. RUCO, however, is cc~ncamed that the czmpetition to provide 
elec;ricity to large users may harm the residential cnsurner.  Ail le~ai  analysis should 
camrnence with the premise that the provision of unintempted, ~lrriversal electric pcwer 
a t  the lowest possible rates is the ccmerstane of the new ccrnperiiive market and the 
regulations of that market, 

Tine lack of a consensus shown in the R e ~ ~ o r t  and the indefinite nature of many 
of the proposals mming frcm the various wcr'~ing srzups, points to the need to b e  ever  
mindful of the interests of the residential ccrisuriier. It is RUCOJs ~ o s i t i o n  thzlt 
e v i c e n t i a ~ j  hearings are essential for the ACC to resolve the numercus issues  for 
wnich no csnsensus can b e  reached. Tne protecticn of universal, low cs s t  e lecr ic  
szrvice fcr the residential cus:omers will best be  ei-;&~ied thrcucn a prccess  :hat 



ailcws 2!1 jEfYlfS. ~ n c l ~ c i n ~  :he C D G S C ~ E T  ZC'ICQ~SS, :O ZFGVICB :te cernolece -acsrc 
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Supplement to 

Report of the Arizona Corporation Commission's 

Legal Issues Working Group 

T'ne Salt kver  Projec 'gicuiturd Improvenenr and Power Disric: ("SW") zubmirs L ~ S  

suppiement io the L a d  Issues Working Group re?on for the purpose of addressing 
s p e d c  legal issues which may apply to the particiuation of public power enrides such as 
SW in a competitive market. 

Introduction 

SRP is a qovernmenral entity (an Arizona a g i c u l d  improvenenr district) which 
provides eiec;ric power to its customers and, through the Salt hver Vailey Warer Users 
Associadon, water delivery s e ~ c e s  to shareholders. As a pubiic body, SW regresents 
the interest o f i s  connituents and makes its various comments in this regrd. SRP and its 
customers support the ransition to competition and are committed to bringing 
competition to Arizona quickly and efFesiveIy. 

As a governmental entity, SW is not regdated by the Corporadon Commission and is not 
subject to the competition rules. However, SRP has actively participated in these 
proceedings in order to Iend its expertise in a positive manner and to coordinate SRP's 
transition to a competidve market with the eEorts of the Corporarion Commission 

In the spirit of promoting a fast md ezeecdve aansmon to a compedtive market SRP 
makes these spetiric comments to the sections of the report: 

1.1 No comment- . 

1.2 No comment. 

1.3 Under the Rdes distribution systems wiZl remain regulated. ~ n d &  the Rules the 
distribution utility wiU receive a just and reasonable return on did~ution sysiern 
investmen4 probably using traditional rare making principles, Tnere is no issue of a tzhp 
where prices are properly set Tne Commission has dways had the authoriry to order a 
regulated utility to wheel the power of another provider. See e-g- Arizona Conxitz(tion, 
Art. 15, 10; A X s  $40-332. 

S W  Comments 
Pagz I 



T1' 2.1 L ms poini addresses iidiiry md non-atiiity aaivides by .be sane .k%xed Utiii?~, 
and c e d s  lhirn ihe argumenr h e  ~ul iry r w s  somehow gives :he 116iry an idvanrage in 
conpe~&g in oorer markes (e-g. heating and air wnriiuoning) SIC? cuposes m y  new 
r e g ~ i a i o n  which wouid iimir compexidon 

1.1 S W  agrees &at in in competitive rn&!cet piace there nq he cezain propriem-y 
infomation which shouid be kep  coddentid, as iong as the ?ubiic iz 5d access io i h ~ ~  
l"iorinarion which remains relevanr to those aspecd of the k a u q  wkc5 iernzin 
regdared. 

3.1 A number of merhodoiogies have bezn su~esteed io recover banded corn. S L D  
contimes to work with other pankipants to explore the various nerhoaolo@es. 

3.3 S R P  supports a h r e  charge, per kwh or per kW, levied on all customers. SLD 
does not suppon an exit fee- SRP believes thar this is a fair wty ro assess the costs of e 
transinon to competition to those mstomen who will benefiz 5 o m  mmpetiiion SXD aiso 
advocates a rate cap so that prices should be no hi&er than they are now, with no 
''dampening" of demand and reliability. 

3.1 - 3.7 No Comment 

4.1 No Comment 

4.2 SRID supports the ehnimtion ofuoneessary regdadon, including aspects of the 
affZare interest rules which do nor diiedy relate to unre>gdaed pans of a business. 

4.3 In general terms -ts seaion deds with the irrational fear of the investor-owned 
utiiiues that public power entities such as SRP win be more e i i e v e  mrnpeti~ors. Called 
the "level playing fieldn q_rmmnt, this is a non-issue. 

Historicdy customers have always had the choice of public power. In other words, 
cusromers could always have chosen (either through local govemenrs or with legisiative 
authoriry) to 'municipalize" the provision of electricity- This "compezi~ion" has always 
acted as a "marker" conrrol on the businesses of the invenor owned &ides! 

' As has the option of private power served as a a m p e r i k  fare on public -w=- 



'i we move i o w ~ t i  g e x c r  xsrorner ;hoice. ir wouid ~e counrer-htuiuve to iimir :he 
choice sipubiic Tower. Is 5ei'orc. pxbiic ?omer y d  be i markez forc- in pushing :he 
mark t: :owarci g a r e r  25ciencies and ~ o v a n o n .  

In m d i g  heir xprnenrs  be invenor-awneG uriiides fd Bile ihe trap ofrssuming rhar 
pubiic jower has their same morivauons. Pubiic power is owned and conrroiled by irz 
snsrorners. It has no nockitoiders demanding Zezuer pro6ts- Tnus, pubiic power is nor 
mouvaied to expand its prolirs by :duns h e  business of ;he invesror owned uoiiues. iii 
morivarion is Co serve its a n o m e n  by o p e r z  irr business mionally and eriitendy. 

Under cornpetidon, prices wiiI be set by the marks -  Tne hinoric cosr m m e  of m y  
cornperitor, and here are man). differences, wd.I have no reievanc: to marker price. 
Insread rhe marker wdI se: prices based on m a q i r d  c o q  as in any other inausu-4. 

4-3.1 No comment 

4.3.2 Public power, and SW in pardcdar, does not need an inrn ..r~overnmenraI 
agrezment to participate in competition The purpose oithe IGA is to provide a 
coordinating m e c ~ ~ s m  bemeen dereZdation by the Corporadon Commission and rhe 
voluntary transition to market compeition in the senice territories of public power 
entities. Tne IGA will not subject SRP to Corporaion Commission replation, nor wili it 
subject the Corporation Commission to SRP regdadon The hentities d simpiy q e e  io 
coordinate their respective activities, basically to promote conzirner undemanding and 
acceptance, statewide, during the transition process. 

4.4 No comment. 

5.1 No comment 

5.2 The relationship between pubic power and investor owned udiida is addressed 
under paragraph 3.3 above, 

6.1 - 6.4 No comment 

7.1 The "two county rulen provides advantaps to c e h  investor owned utiiities. -4s  
with the other "levei playins field" ar,oume"fs, it is irrelevant to the issues at hand. 

7.2 - 7.4 No comment 

8.1 - 8.2 No comment 

9.1 No comment 

9.3 No comment 

SRP Cornmenrs 
Page 3 



9.3.1 There is no need TO amend ;he .4rizona C3nsumrion. Those zavoczrL-ig 
menarnenr xe simpiy ?romotin,o delay in h e   asi is ion io ccmpeirion. 

Tne sugges50n ;hat the ciinomers of government& pubiic power, tntiues should be 
sucjeczed ro aaciirional reNarion drrougi the Corporarion Commission is s i y .  We are in 
the 3rocess of deregdarion, not more re@arion T'ne saie reason for Carpomion 
Commission regxiation of b a o r  owned mdiues is to k e p  the investors (shar~hoiOers) 
60n abusing the monopoiy posiuon ,'Lmreci to t h e n  Tnis conczpr is reco-gized in ihe 
consCtudon of -4izonq as it is in aimosc every oher state- 

The ieai motivation for rks  sugsestion is t h z  the investor owned utiikies *is;? io prore= 
themselves a,gs cornperidon by suo jehg  other utiiiries to their same regiatory 
burdens. Tne answer is not to increae regdauon of others, but to reduce unnecsszry 
regxiation by the Commission. 

- 9.1 SW strongiy advocares a minimatis approach on Igisiaxive change. I ne goal 
should be to implement cornpe~non quickty and eEesively. h y  activity which rni&-lt 
slow down the process shouid be avaided. For this reason SRP advocates only two 
legisiauve kerns at this time. These are to solidify the Commission's genenl a r h o r i q  ro 
impiemenr its rules, and to deal with the ciiznges in stare tax revenues which migix haupen 
in compedtion S X P  is also receptive to changes ttiat would, in general, streamline or 
eliminate unnecessary elements of re@a;tion Any other change shouid awair the 
implementation of competitioq where the n e d  and derails of the change wiII be better 
'mown and undernood. 



zm.L CZLWX.TTS OF 
SOUTZZRN -L;iIZCXA, ?.fr,CEWIC,X, C2NZ'RACTOEIS A S S O C I A T I O N  TO 

23OPCSED FINAL 3:-T OF XG1L TSSLXS WCXiING G2CUP X P O R T  

T L s  coc7mnnc z=r-s - ,~cczss  =he Soucherz -Azrzor_a Xechar.Fcal 
Cor,zrscy:rs Assoclaz:snr s ( " C A " )  f i n a l  ccrrner,~s eo che prcjposed 

, - - Elcal  czzzz cf ,he Laqzl  i s s c e s  Xcr4iz-q Grocs, r s s o r z  co the  -2z~zona  
C o r ~ o z a c r c n  Commiss:oz, and :s ~ r z s s r z s 6  by SJ3CA1 s i e g a l  cow-sel  

- .  u n c e r s ~ ~ ~ e d .  S-?!EC?_'s find corrmecss a r s  s p e c ~ r r c a l l y  a d c r s s s e c  co 
Seczlon  9-4-14 of eke Xorklng Grot? 3 z s o r t .  

SF2C.- was fo-ned in 1987 ta - r r7  , - ~ i d e  r e p r s s e n t a t i o z  and a u t u a l  
z s s i s t a n c ~ _  t o  a i r  condi:ic2izq, hea t ing  and r e f r i g e r a t i o n  

. - - .  c o n t r t c t ~ r s  i n  "---- iUL30a i n  i d e n t ~ z y i n g  2nd 9 r e v s c t i z g  ucrarr 
comget i t ion  from u t i l i z i s s  . SF-VC4 m r r e n t l y  i s  8 6 me-riioers s t r o n g  
and i t s  aenbers  d e r i v e  from every f a c e t  of  t h e  mecnanical 
c o n s r z c t i n g  indus t ry .  The ma j o r i z y  of  SFMCA me-nbers z r e  .azizona- 
l i c e n s e d  c o n t r a c t o r s .  Those contractors compose 68% of  S-aMCF,rs 
t o t a l  n a 5 e r s h i g .  F n  add i t iona l  18% 02 SWCa- rne.nbers a r e  s u p p l i e r s  - .  of a i r  conc i t ion inq ,  hea t ing  azd r z z r ~ g e r z t i o n  equipment. T h e  
remaining members a r a  var ious seTFcz companies who provide suppor t  
t o  t h e  mechanic21 c o n i r a c t i n g  i n d u s t r y .  

Even though t h e  e l e c t r i c  u t i l i k y  i n d u s t r y  i n  Azizona m2y be  
\\ deregulz t ing ,"  t h e  d i s t r i b u t i o n  of e l e c t r i c i t y  t o  r e t a i l  customers 

w i l l  remzin a monopoly creaTed a d  p r o t e c t e d  by s t a t e  law and 
r e g u l a t e d  b y  t h e  Fzizona Corporat ion Conmission ("Commission"). 
The Comiission w i l l  cont inue  t o  de te -n ine  b o t h  t h e  r a t e s  t h e  
u t i t i t i e s  a r e  t o  c h s r g e .  f o r  d i s t r i j u t i o n  a d  t h e  p r o f i t s  t o  be 
d e r i v e d  fzom such d i s t r i b u t i o n .  

There has been much d iscuss ion  w i t h i n  t h e  Working Group about 
recovery of the "s trmded coscs" of t-ie u t i l i t i e s  which w i l l  r e s u l t  

- -- from d e r e g u l a t i o n .  l ~ n i l e  ~ h e  u t i l i t i e s  must iilake reasonable  
e f f o r t s  t o  mi t iga te  t h c s s  s t randed c o s t s ,  some s t r a n d e d  c o s t s  w i l l  
n e c e s s a r i l y  e x i s t .  Some me-nbers of t h e  Working Group have 
expressed  t h e i r  b e l i e f  t h a t  on2 of  t h e  p r e f e r r e d  methods o f  
s t r w d e d  c o s t  recovery i s  t o  al low C n _ s . u t i l i t i e s  t o  compete freely 
i n  nonrequlated mzrkecs, such a s  acpIFznce r e t a i l i n g  and se rv ic ing .  
When t h e  u ~ i l i t i e s  e n t e r  such bus inesses ,  t h e y  f i n d  themselves i n  
head-to-head competi t ion with smzl l  znd loca l ly-omed independent 
b u s i n e s s e s .  

The e ~ t r y  of u t i l i t i e s  i n t o  m r k z t s  t r a d i t i o n a l l y  doninzted by 
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is czriccm-ded iurcher  uti-iti+s Z r ?  ailcwed to s-&sidize 2nd aae 

. . 
-"a +-- - - + - - 2 c n r e ~ l a ; e d  ac-' i - v i t i e s  r,-,-;cr,- s r o f i c s ,  S ~ _ T ~ C S S  2 2 ~  zc-<znelges . . . . . o b c a l z s d  and acquired througn c n e l r  r e q l a t e d  a c z l v - z l s s .  Suc3- 
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, . ~ r c c u z ~ s  s e r 7 ~ i c e s  below t h e i r  r e a l  mazk2s v a l ~ ~ e .  " L - L - - L - K s c  - - c r3 .5s - s7bs id iza t ion  will eventually fo rce  l o c ~ i i i i - s w n e d ,  - 
indesendent  businesses  out of the  market. 

C r o s s - s ~ s i d i z a t i o n  can take m n y  f0,~31~, Severa l  e x z q l e s  a r e  
a s  fo l lows :  

(l! F- u t j  Lity's conregulated a f f i l i a t e  can a t  no lizzle o r  r,o 
cost enclose promotional mater ials  i n  the mont,h,ly u t i l i c y  b i l l .  B y  
s o  c c i c g ,  th2 n o n r e g u l a ~ e d  bnsiness  has igsnedzzely and 
subs tzn .c ia l ly  reduced i t s  operating c o s t s  and rec-tived an  ezormous 
compeci t ive  advantage i n  the  marker. 

( 2 )  9- u t i l i t y  maintains  a wezlth of info-rmacion on cor-sumer 
r?eeds, r e G e s t s  and ocher market c h a r a c c e r i s c i c s  which n a y  be  
r e s d i l y  ava i l ab le  t o  i t s  nonregulated affiliate co be u s e d  a s  a 
v a l u z b l e  marketing t o o l .  S m l l ,  independent businesses  do noc have 
a c c e s s  t o  such inpor tan t  marketing i n f o m a t i o n .  

. . ( 3 )  A u t i l i t y  may o f f e r  i t s  nonregulated a f f i l l a c e  o r  t h e  
customers thereof below-market i n t e r e s t  r a t e s  and extended ca lmen t  
p l a n s  on products and se rv ices .  Such f inancing  a r r a n g e n e n t s  a r e  
u s u a l l y  c o s t  prohib i t ive  t o  small businesses ,  the reby  p l z c i n g  t h e n  
e t  a campet i t ive  disadvantage.  

( 4 )  A u t i l i t y  may provide loans,  loan  w a r a n t e e s  o r  o t h e r  
f i n a n c i a l  subs id ies  t o  a s s i s t  t h e  bus iness  v e n t u r e  o f  i t s  
nonregulated a f f i l i a t e  i n  ge t t ing  of f  t h e  gromd. Small b u s i n e s s e s  
do n o t  have such a ready source of f inancing.  

( 5 )  Because o f  economies of sca le ,  a n o n r e g c l a t e d  u c i l i t y  
a f f i l i a t e  may be a b l e  t o  b p a s s  t h e  normal d i s t r i b u t i o n  c h a n n e l s  
end buy d i r e c t  from m&nufacturers a t  favorable  p r i c e s ,  p l z c i n g  t h e  
independent  businesses  a t  a compecitive d i s a d v a n ~ a g e .  

( 6 )  9y using t h e  utility's n a e  and logo, che n o n r e p l a t e d  
u c i l i t y  a f f i l i a t e  has i n s t a n t  r?cognition in t h e  ~ r k e t s l a c e ,  which 
i s  something competitors must work f o r  many y e a r s  t o  a c h i e v e .  
Moreover,  such nune recogni t ion  may l ead  t o  u n j u s t i f i e d  consumer 
conf idence .  



L - - .  . . (8) N c n = a w l t t a d  a f f i l i z i e s  may s h z ~ e  o = = l c e  s7aco w - s n  225 
. , - .  1 2 ~ l l i t v  eit>-er -2nz f r e e  o r  a t  a  discount  co t h e  1321 - markzc rszzzl  

-ace.  X ~ n i  c r  O C ~ T ~ ~ T S ~ ~ S  gpaynent~ C C ) ~ S < ~ C U < S  a s ~ ~ - - - ; - - -  - 3 - C--,bl~, overhe& 
ex3ense f o r  c s a l l  businesses .  

(9) a r r s y  G: u t ~ l i c y - d e v e l c p e d  csmpccsr and ofZFc2 - - cachnology nay be ava i l ab le  t o  s t ios id ize  e  o r  of tl---e - -  nonregu la ted  u t i l i z y  z r r i l i a r e .  

(10) The nonrequlated a f f i l i a t s  may have t h e  use of u t i l i c y  
v e h i c l e s ,  t o o l s ,  equipment, accounting and l e g a l  d e p a r t ~ e n t s  , 2nd 
manager ia l  t a l e n t  a t  no cos t ,  while  such s 2 r v i c e s  a r e  very c o s t l y  
t o  independent bus inesses .  

Thus, smzll, Fzdependent sen-ice p r o v i d e r s  . i n  t h e  compe t i t ive  
x a r k e t  s t a n d  t o  be severe ly  p re jud iced  and u l t i a a t e l y  ha-med i 5  - - ~ o t h i n c :  i s  cone t o  p r o h i b i t  o r  c o n t r o l  cross-s*&sFciization. - -  I T 

u t i l i t i e s  a r e  t o  be 2e-mitted t o  engage i n  nonzequlated a c t i v i t i e s ,  
they  should be required t o  do so on a  l e v e l  ~ l z v i n s  f i e l d ,  wi thou t  - - - 
t h e  many competi t ive advantages which may be ga ined  through t h e i r  
u t i l i t y  a f f i l i a t i o n s ,  

3 .  PFEVENTION OF CROSS-SUBSIDIWTICN 

Ar izona  has no e x i s t i n g  l e g i s l a t i o n  which prevents  u n f a i r  
c r o s s - s u b s i d i z a t i o n .  The Commission~s a f f i l i a t e d  i n t e r e s t  r u l e s  
a r e  inadequate  t o  prevent  c ross-s r rbs id iza t ion  and i t s  d e v a s t a t i n g  
e f f e c t s  on small businesses. Those r u l e s  merely p r o h i b i t  u t i l i t i e s  
from e 2 t e r i n g  i n t o  t r ansac t ions  wi th  t h e i r  a f f i l i a t e s  u n l e s s  t h e v  

A 

open up t h e i r  books t o  the  Commission f o r  review. There i s  n o t h i n g  
c o n t a i n e d  wi th in  s a i d  r u l e s  which a c t u a l l y    re vents c r o s s -  . . .  s - c b s r a ~ z a i i o n  Sy n t i l i t i e s .  Under the c n r r s n t  m l e s ,  u t i l i t i e s  zzd 
t h e i r  nonrequlated a f f i l i a t e s  may s h a r e  c o s t s ,  market ing  
i n f o m a t i o n ,  e-nployees and equipment; and t h e  a f f i l i a t e s  may e n j o y  
the  b e n e f i t s  of t h e  u t i l i t i e s '  f i n m c i n g  c a p a b i l i t i e s ,  economies o f  
s c a l e  and name recogni t ion .  

The e a s i e s t  and most e f f e c t i v e  way o f  p reven t ing  c r o s s -  
s u b s i d i z z t i o n  i s  t o  enact a  new r u l e s  t o  r e p l a c e  t he  a f f i l i a t e d  
i n t e r e s c  r u l e s  which would completely s e p a r a t e  u t i l i t y  and 
n o n u t i l i t y  bus iness  a c t i v i t i e s .  SFXm submit ted a draf-f i t s  
proposzd r u l e s  t o  the  Working Group. This s e p a r a t i o n  o f  a c t i v i t i e s  
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1 3 ~ 0  us?,  c-ilsccmer S ~ s e  and a  rezdlIy-+vaiI&1a ' ~echnical 
e x p e r z i s e .  Separat ing a c t i v i t i e s  is  ehe s w l e s t  =d s u r e s t  wzy te 
a v c i c  ~ A e s e  p r o b l e a s .  A complete s e p z r z t i o n  would e n s u r s  t h a t  

, - .  . 
~ L Z L ~ L X L ~ S  ~ u r s u e  coml;esitive ventuxes on a sz2nd-alo.ile 5zs i s .  
V i i l i z i e s  should oc ly  5 e  ge -n i t t ed  t o  provide u r i l i t y  s e r v i c e ,  zzc 
= ; ?  ,-I nc_n_util icy a c r - ~ n t i e s  . . should be conducted by a f 2 i l i a t e s  wi'lhour 
~ 3 %  acvzzcages  of  c ross-subs id izz t ion .  

4 .  TF-2 WORKING G X O W  S REPORT 

Scczlon 9 . 4 . 1 4  05  tLie irzpor~1 s t z t e s ,  i n  ?arc, t h a t  a  m a j o r i t y  - - - - .  . of  t he   ork king Group b e l i e v e s  t h a t  t h e  C~~nmiss ion  has ' s c r r ~ c ~ e n r  
j u r i s d i c t i o n  c u r r e n t l y  t o  p r o h i b i t  any unfaiz c r o s s - s u b s i d i z a t i o n  
a n d / o r  t h a t  p r o h i b i t i o n  of con-regulated a c ~ i v i t i e s  would b e  
i n c c n s i s t e n t  with che s c v e  generally t o  csnpet i t ion."  A s  S M C - A -  h a s  
repeatedly broughc t o  i n e  a t t e n t i o n  of t h e  Working Group, such  a 
st5te-mer.t about t h e  b e l i e f s  of a " m a j ~ r i t y ' ~  O Z  t h e  working group 
c o n t r a d i c t s  t h e  w r i t t e n  record i n  t h i s  sa t t z r ,  There fo r s ,  i n  
SIW-CA7 s view, t h e  proposed f i n a l  d r a f t  of Sec t ion  9 . 4 - 2 4  of  t h e  
r e p o r t  does not  a c c u r a t e l y  r e f l e c t  '.the views e e r e s s e d  by concerned 
me-rnbers of  t h e  Working Group. 

5. CONCLUSTON 

T h e  r e s t r u c t u r i n g  of  t h e  Arizona e l e c t r i c  u t i l i t y  i n d u s t r y  
i n v o l v e s  i s s u e s  of v i t a l  importance t o  SAWCIL- SANCA b e l i e v e s  t h e  
Yorking G r o ~ 9 ' s  r e p o r t  f a i l s  t o  address i m p o r t a t  i ssues  which w i l l  
s e r i o u s l y  a f f e c t  t h e  compet i t ive  market. New Commission r u l e s  o r  
l e g i s l a t i o n ,  o r  both,  w i l l  be necessary t o  a c e w a t e l y  p r o t e c t  t h i r d  
p a r t y  victims, such a s  SP-MCq and i t s  me-nbers, from ha-mful f a l l o u t  
e m i n a t i n g  from t h e  d e r e g u l a t i o n  process,  

I r e s p e c t f u l l y  submit  these comments on behal f  of  SAMLA t h i s  
10th day of September, 1997.  

Sincerely,  - 

Steven M. ~ a n z h a e  1; 
BIWZAw & WATKIN~ 'i 
Attorneys f o r  Southern Arizona 
Mechanical Cont rac tors  S s s o c i a t i o n  



September 1 1, 1297 

Linay P. Funkhouser, Esq. 
Arizona Corporation Commission 
Legal Division 
1200 W. Washington, Room 230 
Phoenix, AZ 85007-2927 

Re: Legal lssues  Working Group - Final Draf t  Report 

Dea r  Lindy: 

Again, I want to thank you very much for the opportunity to participate in 
the  Legal lssues Working Group and to review the Final Draft Report  The City 
of Tucson offers the following comments to the report 

- R e  report seems balanced in that it presents the  points of view that the  
various participants expressed without making judgments rei.garding the 
c ~ r r e c t n e s s  or incorrectness of such points. Several of the issues will 
undoubtedly be affected by the determinations of the pending lawsuits a n d  w e  
do not believe mmments on these issues would b e  helpful at  this time. 

The City agrees with those participants who oppcse  any amendment to 
the  Constitution that would impact or compromise the municipaiities' rights to 
regulate their own municipally owned utilities. All avenues to implement t h e  
spirit of the rules should be  explored before any such mnstiiutional am- cndment  
is suggested. 

The sections relating to FERC and federal issues illustrate the mmpiexity 
of this area and although the City has no specific rewmrnendations, it is felt that 
many of these issues will be  sorted out a s  the rules becclme implemented. 



The City looks foward to working with the Commission, :he Commission 
staff, and other pariicipants in the implementation of Wesz rxies and any 
consequent  changes and modifications. 

Loretia Humphrey 
Principal Assistant Ciiy Attorney 

LH: lr 

i:\l wcMiNunkdcc 



7l 2 :  Lsgal Issues W o r h g  Group Final Report 

Dear 4h. '1nkouser: 

i: y o u  invitation. Tucson Electric Power Company (TEP'37 by rhis Iertsr. 
providcs rn eve-iew of its comments ro the Final Rs301-t of the Lsgd Issues W o r b g  
Group --i.zt .'.a x e t  regarding issues reiaied to competition in the rerail siecrric i n ~ u s q  in 
.&rizon~ E? recognizes that the Find Report is the product of mmy hours of 
coordinarion and corielauon by you, your saff, the Reporters and other members of the 
Working C-ioup. During the WorAhg Group sessions many viewpoints \usre emressed 
and debzsed_ and as the Find Rsport reflects, little agreement w s  rezchcb You and your 
stafY axe ro be conmended for providing the environmeat where these discussions codd  
occur and for developing the Final Report do cum en^, 

I E ? ' s  substantive legal concern with the Competition Xdes are well 
documented. TEP has stzted its position on these matters in the record of the 

I 
Csrnpt5;i ;  hk;' d ~ c k s i  ~d d ~ ~ g  rht wo;bhop ~ i j s i o n ~ .  T i t h ~ u ~  repa ihg  each u[ 
those concern in detail, TEP notes that none of them are resolved by ihe Final R 2 3 0 ~ .  
TE? beiieves t t ~ ~ t  given the time and effort that has been devoted io the Iegal woricshops, 

I the Find Report should ser forth recommendations io amend the Cornperidon Ruies. 

Ssecificdly, there were no recommendations proposed on r ich azKers of Iegd 

I si-gificzoce a: (a) the Commission's authority to enact the Compeiition Ruies and 
redefms csr55cztes of convenience and necessity; @) an .&iiscted Urilip's obli, mation to 
s e n e  c l . o m e r s  in a cornpeiiuve environment; (c) Iegd ~zndards  for the mitigation a d  

I recovery of m d e d  c o s ~ ;  (d) rewrites of the sections of Tide 40 that u e  necessary in a 
compedti~:ve ezvironmenr; and (e) the reg.1ation of non-public servicc coqorations (such 

I 
as S W  a d  r le  coal utilities) that indicate an intent to compe:e with public senice 
corpomdoils. Without a resolution of these imporrant issues, the Corn~eridon Rdes  mi11 
contique ro deny ABecte:! Utilities the due process thu  they arc emiried to. 



"ow ha t  iepors 5om other working grgucs , x i i l k  2:sC z 51 near 5rure. E P  
w o ~ i a  :ecoinmend ih2r ;ie Lszal issues W - o r h g  Croup be zorrr-nei :o rmdy the 1esa-I 
riZufic2~ions of such reports and rhe :ecommencauoiis rhercm. ?crhaus m r h s  contex, 
speci5c legal recomr,eadarions could be made u 5-e Csmce::rior ?lies are iarerpre~cd 
andor  mended. 

.ii dways, TE? is willing io work wih &e C o ~ s s i o n  ma S*&"ro address a d  
impienenr ?osidve chvlges io the Competition Pdes. E 3  conLmes in irs support of 
comperirion and in its cornmitrnenr that any such conpedrion mls; be tquirable and fzir. 
E P  believes thar by inc!uding sound recommen&uons br zppropriare changes to the 
Cornpe5uon Rules in subsequent reporrs. ai! of rhe ? a r e s  ~ i i l  Se ziaing in rhe 
impIernentauon of corilpedtion in .Arizona. 

Counsel, Re-daiory &?fairs 




